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50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. APHIS-2006-0127]

Asian Longhorned Beetle; Additions to
Quarantined Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the Asian
longhorned beetle regulations by
expanding the boundaries of the
quarantined areas in New Jersey and
restricting the interstate movement of
regulated articles from these areas. This
action is necessary to prevent the
artificial spread of the Asian longhorned
beetle to noninfested areas of the United
States.

DATES: This interim rule was effective
October 4, 2006. We will consider all
comments that we receive on or before
December 11, 2006.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov, select
“Animal and Plant Health Inspection
Service” from the agency drop-down
menu, then click “Submit.” In the
Docket ID column, select APHIS—-2006—
0127 to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)

to Docket No. APHIS-2006-0127,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2006-0127.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, ALB National
Coordinator, Emergency and Domestic
Programs, PPQ, APHIS, 4700 River Road
Unit 134, Riverdale, MD 20737-1231;
(301) 734-7338.

SUPPLEMENTARY INFORMATION:

Background

The Asian longhorned beetle (ALB,
Anoplophora glabripennis), an insect
native to China, Japan, Korea, and the
Isle of Hainan, is a destructive pest of
hardwood trees. It attacks many healthy
hardwood trees, including maple, horse
chestnut, birch, poplar, willow, and
elm. In addition, nursery stock, logs,
green lumber, firewood, stumps, roots,
branches, and wood debris of half an
inch or more in diameter are subject to
infestation. The beetle bores into the
heartwood of a host tree, eventually
killing the tree. Immature beetles bore
into tree trunks and branches, causing
heavy sap flow from wounds and
sawdust accumulation at tree bases.
They feed on, and over-winter in, the
interiors of trees. Adult beetles emerge
in the spring and summer months from
round holes approximately three-
eighths of an inch in diameter (about the
size of a dime) that they bore through
branches and trunks of trees. After
emerging, adult beetles feed for 2 to 3
days and then mate. Adult females then
lay eggs in oviposition sites that they
make on the branches of trees. A new
generation of ALB is produced each
year. If this pest moves into the

hardwood forests of the United States,
the nursery, maple syrup, and forest
product industries could experience
severe economic losses. In addition,
urban and forest ALB infestations will
result in environmental damage,
aesthetic deterioration, and a reduction
in public enjoyment of recreational
spaces.

The regulations in 7 CFR 301.51-1
through 301.51-9 restrict the interstate
movement of regulated articles from
quarantined areas to prevent the
artificial spread of ALB to noninfested
areas of the United States. Recent
surveys conducted in New Jersey by
inspectors of State, county, and city
agencies and by inspectors of the
Animal and Plant Health Inspection
Service (APHIS) have revealed that
infestations of ALB have occurred
outside the existing quarantined areas.
Officials of the U.S. Department of
Agriculture and officials of State,
county, and city agencies in New Jersey
are conducting intensive survey and
eradication programs in the infested
area, and the State of New Jersey has
quarantined the infested area and is
restricting the intrastate movement of
regulated articles from the quarantined
area to prevent the further spread of
ALB within that State. However, Federal
regulations are necessary to restrict the
interstate movement of regulated
articles from the quarantined area to
prevent the spread of ALB to other
States and other countries.

The regulations in § 301.51-3(a)
provide that the Administrator of APHIS
will list as a quarantined area each
State, or each portion of a State, where
ALB has been found by an inspector,
where the Administrator has reason to
believe that ALB is present, or where
the Administrator considers regulation
necessary because of its inseparability
for quarantine enforcement purposes
from localities where ALB has been
found. Less than an entire State will be
quarantined only if (1) the
Administrator determines that the State
has adopted and is enforcing restrictions
on the intrastate movement of regulated
articles that are equivalent to those
imposed by the regulations on the
interstate movement of regulated
articles; and (2) the designation of less
than an entire State as a quarantined
area will be adequate to prevent the
artificial spread of ALB. In accordance
with these criteria and the recent ALB
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findings described above, we are
amending the list of quarantined areas
in § 301.51-3(c) to include the City of
Linden in Union County, as well as
portions of the Borough of Roselle, the
City of Elizabeth, and Clark Township,
also in Union County. In addition, the
quarantined area in the City of Carteret
in Middlesex County is also being
expanded. The expanded quarantined
area is described in the regulatory text
at the end of this document.

Emergency Action

This rulemaking is necessary on an
emergency basis to to prevent the
artificial spread of ALB to noninfested
areas of the United States. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that

there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This interim rule has been reviewed
under Executive Order 12866. For this
action, the Office of Management and
Budget has waived its review under
Executive Order 12866.

This interim rule amends the ALB
regulations by expanding the

boundaries of the quarantined areas in
New Jersey and restricting the interstate
movement of regulated articles from
these areas. This action is necessary to
prevent the artificial spread of the ALB
to noninfested areas of the United
States.

The Regulatory Flexibility Act (RFA)
requires that agencies consider the
economic impact of their rules on small
entities, i.e. small businesses,
organizations, and governmental
jurisdictions. We estimate that about
124 small entities, including 4 local
governments, may be affected. Types
and numbers of entities located within
the newly quarantined areas, and
corresponding small-entity criteria, are
shown in table 1. We expect that most
if not all of the affected entities are
small.

TABLE 1.—TYPES OF ESTABLISHMENT, NUMBER, AND SMALL ENTITY SIZE STANDARD FOR BUSINESSES AND LOCAL
GOVERNMENTS LOCATED WITHIN THE AREAS NEWLY QUARANTINED FOR ALB

Establishment type szﬁgsd Code Industry title Smasltla?]r(ljtgl)’/dsze

Tree ServiCe ......cccocoveviiiiiiiieccee e 30 | 561730 ............. Landscaping Services .........ccccocevvvrceennns < $6.5m.
Landscaping company .............cccceeeieennee. 30 | 561730 ... Landscaping services .......... < $6.5m.
EXCavator ......coocieeiiiii e 30 | 238910 ... Site preparation contractors ... < $13.0m.
Garden center .......ccccveiinieieneeee e 10 | 444220 ............. Nursery and garden centers ..........c.cccc.ee. < $6.5m.
Firewood dealer ..........cccccoeriiiiiiniinnecnen. 5| 454319 ............ Other fuel dealers ........ccccooeeeevenicnennenne. < $6.5m.
Local government ... 4 | RFA §601 .. Small governmental jurisdiction ................ < 50,000 population.
ULITIEY oo 5| 237130 ............. Power and communication lines and re- | < $31.0m.

lated structures construction.
Waste management ...........ccccceviiiiiennn. 10 | 662111 ............. Solid waste collection ........c.cccccevevevinnenee. < $11.5m.

562219 ............. Other non-hazardous waste treatment | < $11.5m.
and disposal.

The regulations in § 301.51—4 set
conditions for the interstate movement
of regulated articles from quarantined
areas. An affected entity may (1) enter
into a compliance agreement with
APHIS for the inspection and
certification of regulated articles to be
moved interstate, or (2) present its
regulated articles for inspection and
obtain a certificate or a limited permit,
issued by an inspector, for the interstate
movement of regulated articles.
Inspections may be inconvenient, but
they should not be costly in most cases,
even for entities operating under a
compliance agreement that would
perform the inspections themselves. For
those entities that elect not to enter into
a compliance agreement, APHIS
provides the services of an inspector
without cost. There is also no fee for the
compliance agreement, certificate, or
limited permit for the interstate
movement of regulated articles.

Second, there is a possibility that,
upon inspection, a regulated article
could be determined by the inspector to

be potentially infested by ALB and, as
a result, the inspector would not be able
to issue a certificate. In this case, the
entity’s ability to move regulated
articles interstate would be restricted.
However, the affected entity could
conceivably obtain a limited permit
under the conditions of § 301.51-5(b).
Whether an affected entity would be
denied certificates as a result of
inspections of regulated articles is
unknown. However, because the newly
regulated area is primarily urban, the
entities located in that area are more
likely to be receiving regulated articles
from outside the quarantined area than
they are to be shipping regulated articles
interstate to nonquarantined areas. It is
unlikely, therefore, that most entities
located in the newly regulated area
would be moving regulated articles that
would require inspection in the first
place.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not

have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
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Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

m Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 issued under Sec. 204,
Title II, Public Law 106-113, 113 Stat.
1501A—-293; sections 301.75—15 and 301.75—
16 issued under Sec. 203, Title II, Public Law
106—224, 114 Stat. 400 (7 U.S.C. 1421 note).

m 2.In § 301.51-3, paragraph (c), the
entry for New Jersey is revised to read
as follows:

§301.51-3 Quarantined areas.

* * * * *
(C) I
New Jersey

Middlesex and Union Counties. That
portion of the counties, including the
municipalities of Roselle, Elizabeth
City, Linden, Carteret, Woodbridge,
Rahway, and Clark, that is bounded by
a line drawn as follows: Beginning at
the intersection of Locust Street (County
Road 619) and West Grand Avenue
(Union County 610) in Roselle, NJ; then
east on West Grand Avenue to Chilton
Street; then south on Chilton Street to
South Street; then east on South Street
to Broad Street; then south on Broad
Street to Summer Street; then east on
Summer Street to the Elizabeth River;
then east along the Elizabeth River to
the Arthur Kill; then south along the
Arthur Kill (New Jersey and New York
State border) to the point where
Roosevelt Avenue (State Route 602)
meets the Arthur Kill in Carteret, NJ;
then south along Roosevelt Avenue to
Port Reading Avenue (State Route 604);
then west southwest along Port Reading
Avenue to the Conrail railroad; then
north and west along the Conrail
railroad right-of-way to the NJ Transit
railroad right-of-way; then north and
northwest along the NJ Transit railroad
right-of-way to the south branch of the
Rahway River; then west along the
south branch of the Rahway River to St.
Georges Avenue (State Highway 27);
then north along St. Georges Avenue to
its intersection with the eastern border
of Rahway River Park (Union County
Park); then north along the eastern

border of Rahway River Park to the
intersection of Valley Road and Union
County Parkway; then north along
Union County Parkway to North Stiles
Street; then northwest along North
Stiles Street to Raritan Road; then
northeast along Raritan Road to the
perpendicular intersection of Raritan
Road and the Cranford/Linden township
border (144 Raritan Road); then north
along the Cranford/Linden border to
Myrtle Street; then east along Myrtle
Street to the intersection of Amsterdam
Avenue and Wood Avenue; then
southeast along Wood Avenue to 5th
Avenue; then northeast along 5th
Avenue to Locust Street; then north
along Locust Street to the point of
beginning.

* * * * *

Done in Washington, DG, this 4th day of
October 2006.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E6-16755 Filed 10-10-06; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2006-26028; Directorate
Identifier 2006—NM-222-AD; Amendment
39-14786; AD 2006-20-51]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777-200LR Series Airplanes
Powered by General Electric (GE)
Model GE90-110B Engines, and Model
777-300ER Series Airplanes Powered
by GE Model GE90-115B Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting airworthiness directive (AD)
2006—20-51 that was sent previously to
all known U.S. owners and operators of
certain Boeing Model 777-200LR and
—300ER series airplanes by individual
notices. This AD requires revising the
Airplane Flight Manual to prohibit
takeoffs at less than full-rated thrust.
This AD is prompted by a report of two
occurrences of engine thrust rollback
(reduction) during takeoff. We are
issuing this AD to prevent dual-engine
thrust rollback, which could result in
the airplane failing to lift off before

reaching the end of the runway or
failing to clear obstacles below the
takeoff flight path.

DATES: This AD becomes effective
October 16, 2006 to all persons except
those persons to whom it was made
immediately effective by emergency AD
2006-20-51, issued September 30, 2006,
which contained the requirements of
this amendment.

We must receive comments on this
AD by December 11, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax:(202) 493—-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Margaret Langsted, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6500; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION: On
September 30, 2006, we issued
emergency AD 2006—20-51, which
applies to all Boeing Model 777—200LR
series airplanes powered by General
Electric (GE) Model GE90-110B engines,
and Model 777—-300ER series airplanes
powered by GE Model GE90-115B
engines.

Background

We have received a report of two
occurrences of engine thrust rollback
(reduction) during takeoff on Boeing
Model 777—-300ER series airplanes
powered by GE Model GE90-115B
engines. In both cases, only one engine
was affected. The N1 (fan speed—the
normal thrust setting parameter for this
engine type) thrust level on the affected
engine progressively dropped resulting
in a thrust loss of 65 to 77% due to an
erroneous N1 command computed by
the Full Authority Digital Engine
Control (FADEC). In both cases, the
engine recovered to the proper N1 thrust
level as the airplane climbed beyond
400 feet above ground level. In one case,
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the operator elected to return to the
departure airport after reaching cruise.
In the other case, the operator continued
to its destination. There were no further
anomalies reported during the
remainder of the flights. No flight deck
messages or maintenance indications
occurred as a result of the event.

Investigation indicates that these
events are the results of a software
algorithm in the FADEC that was
introduced in software version A.0.4.5
(GE90-100 Service Bulletin 73—-0021).
Investigation also indicates that a dual-
engine thrust rollback could occur just
after V1 (takeoff decision speed after
which takeoff is to proceed even after an
engine failure), which would result in
the airplane not having adequate thrust
to safely complete the takeoff. A de-
rated or a reduced thrust takeoff, in
combination with specific ambient
conditions, can result in the FADEC
commanding a progressive reduction in
the engine thrust. Airplane takeoffs are
often performed with engine thrust
levels at less than the maximum engine
thrust approved for the airplane. This is
done to reduce wear on the engines,
increase fuel efficiency, and maximize
passenger comfort. Operators are
permitted to calculate airplane takeoff
performance and required engine thrust
using two different methods referred to
as ‘“‘derated takeoff thrust” (also known
as fixed de-rate) and “reduced takeoff
thrust” (also known as the assumed
temperature method). Full-rated thrust
takeoffs with the thrust levers at the full
forward position are not exposed to the
potential thrust rollback caused by the
software anomaly described above.

A dual-engine thrust rollback, if not
corrected, could result in the airplane
failing to lift off before reaching the end
of the runway or failing to clear
obstacles below the takeoff flight path.

The FADEC software, version A.0.4.5,
on certain Model 777-200LR powered
by GE Model 90-110B engines is
identical to that on the affected Model
777—300ER series airplanes powered by
GE Model GE90-115B engines.
Therefore, both of these airplane models
may be subject to the same unsafe
condition.

Although the software anomaly was
introduced by this version of software,
the affected operators have a mixed fleet
of airplanes with and without the
affected software version. To avoid
reliance on flight crews determining
which software version is installed as
they operate different airplanes, we
have determined that this AD should
apply to all airplanes equipped with the
affected engines. If operators develop an
acceptable method to ensure flight
crews will consistently perform the

correct procedure on affected airplanes,
they may request approval for an
alternative method of compliance in
accordance with paragraph (h) of this
AD.

FAA’s Determination and Requirements
of This AD

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design, we
issued emergency AD 2006—20-51 to
prevent dual-engine thrust rollback,
which could result in the airplane
failing to lift off before reaching the end
of the runway or failing to clear
obstacles below the takeoff flight path.
The AD requires revising the Airplane
Flight Manual to prohibit takeoffs at less
than full-rated thrust.

We found that immediate corrective
action was required; therefore, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
notices issued on September 30, 2006,
to all known U.S. owners and operators
of all Boeing Model 777—200LR series
airplanes powered by General Electric
(GE) Model GE90-110B engines, and
Model 777—-300ER series airplanes
powered by GE Model GE90-115B
engines. These conditions still exist,
and the AD is hereby published in the
Federal Register as an amendment to
section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective to all persons.

Interim Action

This is considered to be interim
action. The engine manufacturer has
advised that it currently is developing a
modification that will eliminate the
unsafe condition addressed by this AD.
Once this modification is developed,
approved, and available, we may
consider additional rulemaking.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to an address listed in the
ADDRESSES section. Include “Docket No.
FAA-2006-26028; Directorate Identifier
2006—-NM-222—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of that Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.
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The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If this
emergency regulation is later deemed
significant under DOT Regulatory
Policies and Procedures, we will
prepare a final regulatory evaluation
and place it in the AD Docket. See the
ADDRESSES section for a location to
examine the regulatory evaluation, if

filed.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment
m Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

TABLE 1.—APPLICABILITY

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2006-20-51 Boeing: Amendment 39-14786.

Docket No. FAA-2006—-26028;
Directorate Identifier 2006-NM-222—AD.

Effective Date

(a) This AD becomes effective October 16,
2006, to all persons except those persons to
whom it was made immediately effective by
emergency AD 2006—20-51, issued on
September 30, 2006, which contained the
requirements of this amendment.

Affected ADs
(b) None.
Applicability

(c) This AD applies to airplanes in Table
1 of this AD certificated in any category.

Boeing model

Powered by General
Electric (GE) model

(1) 777—200LR series airplanes

(2) 777—300ER SEMES QIMPIANES .....eiiiieieiieiiieieieeesee e st e e s eeeessaeeesasaeeesasteeesssaeeeassaeeasseeeanseeeeasseeeansseeaassseeaanseeesansnnesnnseenannnn

GE90-110B engines.
GE90-115B engines.

Unsafe Condition

(d) This AD results from a report of two
occurrences of engine thrust rollback during
takeoff. The Federal Aviation Administration
is issuing this AD to prevent dual-engine
thrust rollback, which could result in the
airplane failing to lift off before reaching the
end of the runway or failing to clear obstacles
below the takeoff flight path.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Revision of the Airplane Flight Manual
(AFM)

(f) Within 24 hours after the effective date
of this AD, revise the Certificate Limitations
Section of the AFM to include the following
statement. This may be done by inserting a
copy of this AD into the AFM.

“Use of reduced thrust takeoff ratings
determined by either the assumed
temperature method or the fixed de-rate
method or a combination of both, is
prohibited. Full-rated thrust must be used for
takeoff.”

Note 1: When a statement identical to that
in paragraph (f) of this AD has been included
in the general revisions of the AFM, the
general revisions may be inserted into the
AFM, and the copy of this AD may be
removed from the AFM.

Special Flight Permit

(g) Special flight permits, as described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), are not allowed.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Issued in Renton, Washington, on October
2, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-16670 Filed 10-10-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 189 and 700
[Docket No. 2004N-0257]
RIN 0910-AF48

Recordkeeping Requirements for
Human Food and Cosmetics
Manufactured From, Processed With,
or Otherwise Containing, Material
From Cattle

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is requiring that
manufacturers and processors of human
food and cosmetics that are
manufactured from, processed with, or
otherwise contain, material from cattle
establish and maintain records
sufficient to demonstrate that the
human food or cosmetic is not
manufactured from, processed with, or
does not otherwise contain, prohibited
cattle materials. These recordkeeping
requirements provide documentation for
the provisions in FDA'’s interim final
rule entitled “Use of Materials Derived
From Cattle in Human Food and
Cosmetics.” FDA is requiring
recordkeeping because manufacturers
and processors of human food and
cosmetics need records to ensure that
their products do not contain prohibited
cattle materials, and records are
necessary to help FDA ensure
compliance with the requirements of the
interim final rule.

DATES: This rule is effective on January
9, 2007.

FOR FURTHER INFORMATION CONTACT:
Rebecca Buckner, Center for Food Safety
and Applied Nutrition (HFS-306), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740,
301-436-1486.

SUPPLEMENTARY INFORMATION:
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I. Background

On July 14, 2004, FDA proposed a
rule entitled “Recordkeeping
Requirements for Human Food and
Cosmetics Manufactured From,
Processed With, or Otherwise
Containing, Material From Cattle” (the
proposed rule) (69 FR 42275) to require
that manufacturers and processors of
human food and cosmetics that are
manufactured from, processed with, or
otherwise contain, material from cattle
establish and maintain records
sufficient to demonstrate the food or
cosmetic is not manufactured from,
processed with, or does not otherwise
contain, prohibited cattle materials. The
proposed rule was a companion
rulemaking to FDA'’s interim final rule
(IFR) entitled “Use of Materials Derived
From Cattle in Human Food and
Cosmetics” (the IFR) (69 FR 42256). We
believe that records sufficient to
demonstrate the absence of prohibited
cattle materials in human food and
cosmetics are critical for manufacturers,
processors, and FDA to ensure
compliance with the ban on prohibited
cattle materials. Therefore, we are
finalizing the proposed rule to require
that manufacturers and processors of
human food and cosmetics that are
manufactured from, processed with, or
otherwise contain, material from cattle
establish and maintain records
sufficient to demonstrate that human
food and cosmetics are not
manufactured from, processed with, or
do not otherwise contain, prohibited
cattle materials. We also are finalizing
the provision in the proposed rule that
these records must be made available to
FDA for inspection and copying. FDA
notes that the requirement in the IFR
that existing records relevant to
compliance be made available to FDA
remains and has been incorporated into
the final record provisions.

In response to the December 2003
finding of an adult cow—imported from
Canada—that tested positive for bovine
spongiform encephalopathy (BSE) in the
State of Washington, FDA published the
IFR requiring that specified risk
materials (SRMs), small intestine of all
cattle, tissue from nonambulatory
disabled cattle, tissue from cattle not
inspected and passed for human
consumption, and mechanically
separated beef (MS beef) not be used for
FDA-regulated human food and
cosmetics.? SRMs include the brain,
skull, eyes, trigeminal ganglia, spinal
cord, vertebral column (excluding the
vertebrae of the tail, the transverse

1In June 2005, USDA confirmed the second case
of BSE in the United States in a cow born in Texas.

process of the thoracic and lumbar
vertebrae, and the wings of the sacrum),
and dorsal root ganglia of cattle 30
months and older, as well as the tonsils
and distal ileum of the small intestine
of all cattle.

The U.S. Department of Agriculture
(USDA) also published an IFR (69 FR
1862, January 12, 2004) to prohibit
certain cattle material from use in
human food. FDA’s IFR extended the
protection from BSE provided under
USDA’s BSE IFR to FDA-regulated
human food and cosmetics. On
September 7, 2005, both FDA (70 FR
53063) and USDA (70 FR 53043)
published amendments to their
respective IFRs to allow the use of small
intestine in human food and cosmetics
provided the distal ileum has been
removed. This final rule on
recordkeeping will help ensure
compliance with the provisions of
FDA’s IFR and, thereby, will serve as an
additional safeguard to reduce human
exposure to the agent that causes BSE
that may be present in human food and
cosmetics that are manufactured from,
processed with, or otherwise contain,
material from cattle.

FDA believes that these recordkeeping
requirements are necessary for
manufacturers and processors to ensure
that all cattle material they use is free
from prohibited cattle materials.
Furthermore, these requirements are
necessary for FDA to ensure compliance
with the provisions of the IFR. There is
currently no validated premortem test to
reliably detect the presence of the BSE
agent or the presence of prohibited
cattle material in human food and
cosmetics. Once cattle material such as
brain or spinal cord is separated from
the source animal, it may not be
possible to determine the age of the
animal from which the material came
without records and, therefore, whether
the material is an SRM. In addition,
without records, it may not be possible
to determine whether a product
contains material from cattle that were
not inspected and passed for human
consumption. Also, a product might
contain MS beef without its presence
being evident from the appearance of
the product.

FDA received 32 responses, each
containing one or more comments, from
industry, consumers, and other
stakeholder groups in response to the
proposed rule. We have responded in
this document to the comments that
were within the scope of this
rulemaking. We received several
comments that pertained to the
prohibitions on the cattle materials
themselves, as opposed to the
recordkeeping requirements, and other

issues that are covered in the IFR. We
will be responding to those comments
when we finalize the IFR.

II. Response to Comments

A. Who Has to Keep Records?
(§§ 189.5(c)(1) and 700.27(c)(1) (21 CFR
189.5(c)(1) and 700.27(c)(1)))

(Comment) We received several
comments stating that only the
manufacturer or processor of a finished
product should have to maintain the
required records. Conversely, other
comments suggested that only the
manufacturer or processor of an
ingredient that directly incorporates
cattle material from a slaughterhouse or
a rendering establishment should have
to keep records. The comments
requesting that finished product
manufacturers keep records stated that
it was appropriate that the
recordkeeping responsibility should be
placed at the finished product stage
because, in some cases, an ingredient
manufacturer would be making an
ingredient that may or may not be
incorporated into a food or cosmetic;
therefore, the ban on the use of
prohibited cattle materials should not
apply to the ingredient at the time of
production. The comments that stated
the opposite view maintained that only
the ingredient manufacturers who are
obtaining cattle material from
slaughterhouses or rendering
establishments know whether or not
prohibited cattle materials were
incorporated into the ingredient, so it is
appropriate that the records be
maintained by those who have firsthand
knowledge of the source of the cattle
material.

Comments also requested that
rendering establishments and other
similar establishments maintain
additional records because they handle
prohibited cattle materials. These
records would include plans to prevent
cross-contamination and cleaning and
disinfection records.

We also received several comments
requesting that we clarify that
manufacturers and processors of certain
cattle-derived products (e.g., tallow
derivatives and milk and milk products)
do not have to keep records because
their products are exempt in the IFR.

(Response) We believe that
manufacturers and processors of human
food and cosmetics as well as
ingredients used to produce human food
and cosmetics must maintain records.
To ensure that a finished human food or
cosmetic does not contain prohibited
cattle materials, it is necessary to ensure
that all of the ingredients are free of
prohibited cattle materials. This
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requires information from ingredient
suppliers as well as from the finished
product manufacturer. A buyer who
purchases cattle material from its
producer or manufacturer (e.g., from a
slaughter or rendering establishment) is
in a better position than subsequent
purchasers further downstream in the
distribution chain to ensure that the
purchased cattle material is free from
prohibited cattle material.
Manufacturers and processors who use
ingredients made of cattle material and
incorporate it into final products can
only ensure that the final products are
free of prohibited cattle material if the
upstream suppliers have done the same.
Therefore, we have concluded that
manufacturers and processors of
finished human food and cosmetic
products, as well as the manufacturers
and processors who supply ingredients
(e.g., tallow or gelatin) for those finished
products, must maintain records.

We are not specifying particular
additional records that must be kept by
establishments that handle both
prohibited and nonprohibited cattle
materials. We note that food
establishments are subject to the current
good manufacturing practice
requirements in 21 CFR part 110 and
that the failure to take adequate
measures to prevent cross-
contamination could result in
unsanitary conditions whereby the food
may be rendered injurious to health
and, therefore, adulterated under
section 402(a)(4) of the Federal Food,
Drug, and Cosmetic Act (the Act) (21
U.S.C. 342(a)(4)).

Comments asked that we clarify that
manufacturers and processors of certain
cattle-derived products (e.g., tallow
derivatives and milk and milk products)
are exempt from the recordkeeping
requirements because these products are
exempt from the provisions of the IFR.
In the Federal Register of September 7,
2005 (70 FR 53063), FDA published
amendments to the IFR. In that
document, we also clarified that milk
and milk products, hides and hide-
derived products, and tallow derivatives
are excluded from the definition of
prohibited cattle materials. We are not
requiring that records be kept for cattle
materials that are specifically exempted
from the definition of “prohibited cattle
material” without restrictions, such as
milk and milk products, hides and hide-
derived products, and tallow
derivatives. Although §§ 189.5(a)(1) and
700.27(a)(1) exclude tallow that
contains no more than 0.15 percent
insoluble impurities from the definition
of prohibited cattle materials, tallow is
not exempt from records requirements
because there are restrictions on either

the amount of insoluble impurities it
contains or the cattle material from
which it is sourced.

B. What Type of Records Must
Manufacturers and Processors of
Human Food and Cosmetics Keep?
(§§189.5(c)(1) and 700.27(c)(1))

(Comment) We received several
comments related to the type of records
that must be kept. Most stated that a
requirement for lot-by-lot records for
human food and cosmetics was overly
burdensome relative to the risk posed by
BSE. Many comments suggested that
maintenance of a continuing letter of
guarantee, renewable annually, would
be sufficient to ensure that
manufacturers and processors are not
using prohibited cattle materials in their
products.

Other comments stated that lot-by-lot
records were necessary, particularly for
imports. Some comments suggested that
lot-by-lot records should be kept and
should contain enough information to
allow downstream tracing of the
product and upstream tracing of
products or ingredients.

(Response) We are requiring in
§§189.5(c)(1) and 700.27(c)(1) that
manufacturers and processors of human
food and cosmetics manufactured from,
processed with, or that otherwise
contain, material from cattle maintain
records sufficient to demonstrate that
the human food and cosmetics are not
manufactured from, processed with, or
otherwise contain, prohibited cattle
material. We recommend that
manufacturers and processors
accomplish this in part by maintaining
records, which they renew at least
annually, from suppliers of cattle
materials and of products that are
manufactured from, processed with, or
otherwise contain, cattle material
documenting that the products obtained
from the supplier do not contain
prohibited cattle materials. In addition,
we recommend that manufacturers and
processors maintain a record of the
source, type, volume, and date of receipt
for the cattle material or product
manufactured from, processed with, or
otherwise containing, cattle material.
We intend to publish guidance
describing in detail the types of records
we recommend that manufacturers and
processors maintain to demonstrate
compliance with the ban on prohibited
cattle materials.

Because we do not easily have access
to records maintained at foreign
establishments, we have included in
this final rule a requirement, in
§§189.5(c)(6) and 700.27(c)(6), that
when filing entry with U.S. Customs
and Border Protection, the importer of

record of a human food or cosmetic
manufactured from, processed with, or
otherwise containing, cattle material
must affirm that the human food or
cosmetic is manufactured from,
processed with, or otherwise contains,
cattle material and must affirm that the
human food or cosmetic was
manufactured in accordance with the
applicable requirements. In addition, if
a human food or cosmetic is
manufactured from, processed with, or
otherwise contains, cattle material, the
importer of record must, if requested,
provide within 5 days records sufficient
to support the affirmation (i.e., to
demonstrate that the human food or
cosmetic is not manufactured from,
processed with, or does not otherwise
contain, prohibited cattle material). The
importer of record must retain or have
access to the same records that domestic
manufacturers and processors must
maintain to demonstrate compliance.

We have made several changes to the
import provision in the proposed rule.
First, we have clarified that the import
provision is applicable to the importer
of record because the importer of record
is responsible for compliance with
import requirements. Second, we have
added a requirement for the importer of
record to affirm that a human food or
cosmetic is manufactured from,
processed with, or otherwise contains,
cattle material. FDA believes that the
addition of this affirmation will
minimize the number of importers
affirming compliance based on the
complete absence of cattle material and
will help FDA focus its compliance
efforts on products manufactured from,
processed with, or otherwise containing,
cattle material. We have also changed
the time period for providing records
from a “‘reasonable time” to 5 days. FDA
believes that providing a specific time
period will eliminate ambiguity and
thereby facilitate compliance. FDA
further believes that 5 days is a
reasonable amount of time for the
importer of record to provide the
records while still allowing FDA
sufficient time to review the documents
to make an initial admissibility decision
before the conditional release period for
the product expires. If the importer of
record fails to provide adequate records
within 5 days, the product will be
subject to detention because it appears
to be adulterated under section 801 of
the act (21 U.S.C. 381), and the owner
or consignee will be afforded notice and
an opportunity for hearing in
accordance with section 801(a) of the
act.

With regard to the comments that
stated that the records required should
allow tracing of the product in the event
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of a recall, we agree that it is beneficial
to have records that will allow for trace-
back or trace-forward activities. We
intend to recommend records in a
guidance document that, in addition to
being essential to ensure compliance,
will provide useful information in the
event of trace-back or trace-forward
activities. We note that some
manufacturers and processors of human
food may already be maintaining such
records as part of ordinary business
practices to comply with FDA’s
recordkeeping requirements in
“Establishment and Maintenance of
Records Under the Public Health
Security and Bioterrorism Preparedness
and Response Act of 2002” (the
Bioterrorism Act recordkeeping rule) (69
FR 71562, December 9, 2004).

C. Should There Be a Requirement That
Records Be Certified?

(Comment) Several comments
suggested that any records required
should be certified by an appropriate
government authority or that the
required records be traceable to a record
certified by a government authority.
Other comments requested that FDA
accept the certification of records by
foreign governments, if those authorities
choose to certify compliance with our
records requirements. One comment
suggested that records be certified for
compliance through independent audit,
though not necessarily by a government,
and that FDA require documentation of
the certification.

(Response) We do not agree that
records need to be certified by an
appropriate authority, governmental or
otherwise. We did not propose
certification in the proposed rule
because we did not believe it was
necessary to ensure compliance with the
rule. In addition, we do not traditionally
require certification for other FDA-
regulated human food and cosmetic
products with records requirements
(e.g., seafood and juice hazard analysis
critical control points (HACCP) records).

D. How Long Must the Records Be Kept?
(§§ 189.5(c)(2) and 700.27(c)(2))

(Comment) We received several
comments regarding the length of time
that records must be retained. Several
comments stated that the required
records should be maintained for 1 year
after the date they were created to be
consistent with USDA’s IFR. One
comment suggested that the required
records be maintained for 3 years after
the date they were created to cover the
potential shelf life of the products and
any potential need to trace back
products. Another comment suggested
that records be retained for 40 years

after the date they were created because
variant Creutzfeldt-Jakob disease (vCJD)
has a long incubation period, and the
records retention requirement should be
commensurate with the potential for
outbreak of disease. Finally, several
comments requested that the records
retention requirement vary with the
expected shelf life of the human food or
cosmetic, but should be no longer than
2 years.

(Response) We proposed in
§§189.5(c)(2) and 700.27(c)(2) that all
required records be retained for 2 years
after the date the records were created.
The comments received have not
persuaded us to change this
requirement. The recordkeeping
requirement is intended to ensure
compliance with the ban on the use of
prohibited cattle material. FDA will
verify compliance during inspections of
facilities that use cattle material directly
or that use human food or cosmetics
manufactured from, processed with, or
that otherwise contain, cattle material.
We believe that a 2-year record retention
requirement is an appropriate length of
time for achieving the goal of this
rulemaking. A 2-year record retention
requirement will create a compliance
history for the establishment.
Furthermore, many of the products (e.g.,
canned soups, gelatin, dietary
supplements, and cosmetics) that
include material from cattle have shelf
lives of several years. A 2-year record
retention period will enable FDA to
determine compliance of products on
the market.

We do not agree that the records
retention time should vary with the
shelf life of the product as it does in the
Bioterrorism Act recordkeeping rule. It
is the goal of that rule to allow for trace-
back or trace-forward activities of food
in an emergency; thus, shelf life of
products was the critical determinant of
the records retention period. In contrast,
our goal in this rulemaking is to ensure
compliance with the ban on the use of
prohibited cattle material. As stated
previously, the 2-year record retention
requirement will enable creation of a
compliance history for establishments
over an extended period of time.
Finally, we do not agree that the long
incubation period of vCJD necessitates
that records be retained for 40 years.
This rulemaking is not intended to
create a consumption or use history for
individuals. Because vCJD has a long
incubation period, potentially decades,
it would be impractical to try to match
disease development with previous
consumption or use of a specific
commodity.

It will be necessary for inspectors to
review and copy records during an

inspection. A review of records is one
way that we can determine whether an
establishment is complying with the ban
on the use of prohibited cattle material.
It is also important that we be able to
copy the required records. We may
consider it necessary to copy records
when, for example, our investigators
need assistance in reviewing a certain
record from relevant experts in our
headquarters. If we are unable to copy
records, we would have to rely solely on
our investigator’s notes and reports
when drawing conclusions. Finally,
copying records will facilitate followup
regulatory actions.

E. When Do Manufacturers and
Processors Have to Comply With the
Recordkeeping Requirements?

(Comment) We received several
comments requesting that industry be
given 90 days after publication of this
final rule to comply with the
recordkeeping requirements, rather than
the proposed 30 days. The comments
requested the additional time because
they stated that 30 days was not long
enough to implement a new
recordkeeping protocol in their
establishments.

(Response) As we stated in the
proposed rule, the agency believes that
recordkeeping and records access
requirements are necessary
immediately. However, because we
recognized that recordkeeping systems
could not be put in place immediately,
we did not include such provisions in
the IFR but rather proposed them. The
requirements in this rule are no more
than are necessary for manufacturers,
processors, and importers of record to
ensure their compliance with the rule,
and we informed industry of the
anticipated timeframe for
implementation in the proposed rule.
These recordkeeping requirements are
vital to ensuring compliance with the
ban on the use of prohibited cattle
material, and we strongly encourage
industry to begin keeping them as soon
as possible. However, in light of these
comments we have decided to make
these recordkeeping requirements
become effective 90 days after the
publication of this final rule in the
Federal Register.

F. Legal Authority

(Comment) We received a comment
that maintained that FDA has no
authority to require manufacturers to
disclose company records to inspectors.

(Response) We disagree with this
comment because the agency has
authority under the act both to require
maintenance of records and to compel
official access to such records for the
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efficient enforcement of the act. The
act’s statutory scheme, taken as a whole,
including provisions related to
adulteration, prohibited acts, injunction,
and seizure, makes clear that FDA has
authority to issue a regulation requiring
recordkeeping and access to the records
that are kept. Viewing the act in its
entirety, the United States Court of
Appeals for the District of Columbia
Circuit has found that the agency has
authority to require records
notwithstanding the act’s lack of
express, general authority for records.
(National Confectioners Ass’nv.
Califano, 569 F.2d 690 (DC Cir. 1978)).
The Supreme Court has recognized that
FDA has authority that “is implicit in
the regulatory scheme, not spelled out
in haec verba” in the statute
(Weinberger v. Bentex Pharmaceuticals,
Inc., 412 U.S. 645, 653 (1973)). Indeed,
“it is a fundamental principle of
administrative law that the powers of an
administrative agency are not limited to
those expressly granted by the statutes,
but include, also, all of the powers that
may fairly be implied therefrom. * * *
In the construction of a grant of powers,
it is a general principle of law that
where the end is required the
appropriate means are given and that
every grant of power carries with it the
use of necessary and lawful means for
its effective execution” (Morrow v.
Clayton, 326 F.2d 35, 44 (10th Cir.
1963)).

In Toilet Goods Ass’n, Inc. v. Gardner
(387 U.S. 158 (1967)), cosmetic
manufacturers and distributors
challenged an FDA regulation, issued
under authority of the Color Additive
Amendments of 1960 and section 701(a)
of the act (21 U.S.C. 371(a)),2
authorizing FDA to stop certifying the
color additives of any person who had
refused to provide FDA with access to
its manufacturing facilities, processes,
and formulae. The cosmetic
manufacturers and distributors argued
that the regulation exceeded FDA’s
statutory authority and maintained that
FDA had long sought Congressional
authorization for the access required by
the regulation but had been denied that
power, except for prescription drugs (id.
at 162). In finding that the controversy
was not ripe for review, the Supreme
Court set forth an approach to
determining FDA’s rulemaking
authority under section 701(a) that
extends beyond consideration of
whether a specific section of the act
includes a particular requirement.

2Section 701(a) provides that “[t]he authority to
promulgate regulations for the efficient enforcement
of this Act, except as otherwise provided in this
section, is hereby vested in the Secretary.”

Rather, the approach extends to
consideration of the act as a whole and
the need to accomplish its purposes:

Whether the regulation is justified thus
depends, not only, as petitioners appear to
suggest, on whether Congress refused to
include a specific section of the Act
authorizing such inspections, although this
factor is to be sure a highly relevant one, but
also on whether the statutory scheme as a
whole justified promulgation of the
regulation. This will depend not merely on
the inquiry into statutory purpose, but
concurrently on an understanding of what
types of enforcement problems are
encountered by the FDA, the need for various
sorts of supervision in order to effectuate the
goals of the Act, and the safeguards devised
to protect legitimate trade secrets.

Id. at 163—64 (internal citation omitted).

In National Confectioners Ass’nv.
Califano (569 F.2d 690 (DC Cir. 1978)),
the United States Court of Appeals for
the District of Columbia Circuit cited
Toilet Goods in upholding an FDA
regulation, issued under the authority of
sections 701(a) and 402(a)(4) of the act,3
requiring recordkeeping by candy
manufacturers (id. at 691). The
Association challenged FDA'’s
recordkeeping requirement on several
grounds, including that it exceeded
FDA'’s statutory authority. The DC
Circuit rejected the Association’s
analysis of FDA’s statutory authority as
“unreasonably cramped” and
considered enforcement practicalities as
suggested by the Supreme Court in
Toilet Goods:

There is no persuasive evidence that
Congress intended to immunize food
manufacturers from * * * record-keeping.
Therefore, in assessing the validity of
regulations promulgated under section 701(a)
for the efficient enforcement of the Act, we
must consider ‘“whether the statutory scheme
as a whole justified promulgation of the
regulation.” Toilet Goods Ass’n v. Gardner,
387 U.S. 158, 163 (1967). The consideration
concerns ‘not merely an inquiry into
statutory purpose’” but also practicalities,
such as “an understanding of what types of
enforcement problems are encountered by
the FDA (and) the need for various sorts of
supervision in order to effectuate the goals of
the Act.”” Id. at 163—-64. The Act is not
concerned with purification of the stream of
commerce in the abstract. The problem is a
practical one of consumer protection, not
dialectics. United States v. Urbuteit, 335 U.S.
355, 357-58 (1948).

Id. at 613 (footnote omitted).

In National Confectioners, the DC
Circuit considered the act’s statutory
scheme as a whole, specifically citing

3 Section 402(a)(4) states that a food shall be
deemed adulterated “if it has been prepared,
packed, or held under insanitary conditions
whereby it may have become contaminated with
filth, or whereby it may have been rendered
injurious to health.”

certain of the act’s provisions relating to
adulteration, prohibited acts, injunction,
and seizure. Viewing the act in its
entirety, the court found no basis to
distinguish between FDA’s roles in
preventing and in remedying commerce
in adulterated foods (id. at 693). The
court concluded that FDA’s intention to
prevent the introduction of adulterated
foods into commerce and to hasten their
removal from circulation once there
“reflect the objective of the Act and
carry out its mandate” (id. at 694). The
regulation upheld in National
Confectioners required the creation and
retention of records by candy makers of
the initial distribution of candy.
Although FDA’s access to the records
was not explicitly addressed, the DC
Circuit implicitly recognized that FDA
had the authority to access those
records: In particular, the court stated
that “[r]egulations that require source
codes and distribution records may be
based legitimately on the need to
expedite seizure when voluntary recalls
are refused” (id. at 695). The only way
for records to expedite seizure is if FDA
has access to them.

The comment questioning FDA’s
authority to inspect records cites the
Bioterrorism Act’s specific grant of
authority to FDA to access certain
records as ‘“‘proof that neither FDA nor
Congress believes that the agency has
general statutory power to require
records inspection for food.” FDA’s
belief in its statutory power to inspect
food records is evident in the records
requirements it has previously issued,
such as regulations that provide FDA
with access to records for fish and
fishery products (21 CFR 123.9(c)) and
records for juice (21 CFR 120.12(e)).
Further, the Bioterrorism Act provides
in section 306 (21 U.S.C. 414),
Maintenance and Inspection of Records,
that “[t]his section shall not be
construed * * * to limit the authority of
the Secretary to inspect records or to
require establishment and maintenance
of records under any other provision of
this Act.” In addition, Congress
indicated its understanding of FDA’s
records authority in the legislative
history of the Bioterrorism Act. The
Conference Committee responsible for
the Bioterrorism Act acknowledged
FDA'’s recordkeeping authority
independent of the Bioterrorism Act in
a joint explanatory statement:

The Managers did not adopt a Senate
proposal to authorize the Secretary to require
the maintenance and retention of other
records for inspection relating to food safety,
because the Secretary has authority under
section 701(a) of the [Act] to issue regulations
for the “efficient enforcement of this Act”
and this authority, in combination with other
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provisions (such as section 402), gives the
Secretary the authority to require appropriate
record keeping in food safety regulations.

H.R. Conf. Rep. No. 107481, at 135
(2002).

The comment questioning FDA'’s
authority to inspect food records further
argues that “if Congress had intended
FDA to have broad records inspection
authority, section 703, [Records of
Interstate Shipment], would have been
completely superfluous and
meaningless.” As FDA recognized in a
previous rulemaking, the National
Confectioners court concluded that ““the
narrow scope of section 703 of the act
is not a limitation on the right of the
agency to require recordkeeping and
have access to records that are outside
the scope of section 703 of the act, so
long as [1] the recordkeeping
requirement is limited, [2] clearly assists
the efficient enforcement of the act, and
[3] the burden of recordkeeping is not
unreasonably onerous” (60 FR 65096 at
65100 (citing National Confectioners,
569 F.2d at 693 n.9)).

The recordkeeping requirement in
this rule satisfies the three criteria in
National Confectioners for the agency to
require records and have access to
records. First, the requirement is limited
to only manufacturers and processors of
human food and cosmetics that are
manufactured from, processed with, or
otherwise contain, material from cattle
and to importers of record of human
food and cosmetics that are
manufactured from, processed with, or
otherwise contain, material from cattle.
FDA has excluded all of the other
persons who may be involved in the
distribution of human food or cosmetics
before they reach consumers but who do
not manufacture or process the food.

Second, the recordkeeping
requirement not only clearly assists the
efficient enforcement of the act, but is
critical to its enforcement because it is
vital to determining compliance with
the ban on prohibited cattle material.
There is currently no test to detect
reliably the presence of prohibited cattle
material in human food and cosmetics.
If FDA cannot require and access
records demonstrating compliance, FDA
may not be able to determine whether
a human food or cosmetic contains
cattle material that is prohibited. For
example, without records, FDA may not
be able to determine whether cattle
material that may be specified risk
material (e.g., brain or spinal cord) came
from an animal that was less than 30
months old, whether the source animal
for cattle material was inspected and
passed, whether the source animal for
cattle material was nonambulatory

disabled, and whether tallow in a
human food or cosmetic contains less
than 0.15 percent insoluble impurities.
Under the IFR, failure of a
manufacture or processor to operate in
compliance with the ban on prohibited
cattle materials renders a food or
cosmetic adulterated as a matter of law.
The introduction or delivery for
introduction into interstate commerce of
an adulterated food or cosmetic is a
prohibited act under section 301(a) of
the act (21 U.S.C. 331(a)), and the
adulteration of any food or cosmetic in
interstate commerce violates section
301(b) of the act (21 U.S.C. 331(b)).
Thus, in order for us to determine
whether a human food or cosmetic is
adulterated and whether a manufacturer
or processor has committed a prohibited
act, we must have access to the
manufacturer or processor’s records.
Third, the burden of the
recordkeeping requirement in this rule
is not unreasonably onerous. The only
records that must be retained are those
sufficient to demonstrate that a human
food or cosmetic is not manufactured
from, processed with, or does not
otherwise contain, prohibited cattle
materials. First and foremost, FDA
believes that it is only requiring records
that a manufacturer or processor itself
would need to keep to ensure its
compliance with the rule. Just as there
is no way for FDA to determine whether
a product contains prohibited cattle
material because there is currently no
test to detect such material, there is no
way for a manufacturer or processor to
know without records. For example,
without records, a manufacturer or
processor of human food or cosmetics
manufactured from, processed with, or
otherwise containing, cattle material
cannot determine whether cattle
material that may be specified risk
material (e.g., brain or spinal cord) came
from an animal that was less than 30
months old, whether the source animal
for cattle material was inspected and
passed, whether the source animal for
cattle material was nonambulatory
disabled, and whether tallow in a
human food or cosmetic contains less
than 0.15 percent insoluble impurities.
Further, the rule does not dictate
specific records but allows for covered
manufacturers and processors to comply
in the way that is least burdensome for
them while demonstrating compliance.
Also, many of the records that covered
manufacturers and processors of human
food may choose to retain are similar to
those that are required by FDA’s
Bioterrorism Act recordkeeping rule.
Finally, by allowing for efficient
enforcement of the requirements that
minimize human exposure to materials

that scientific studies have
demonstrated are highly likely to
contain the BSE agent in cattle infected
with the disease, FDA’s recordkeeping
rule “reflect[s] the objective of the
[Federal Food, Drug, and Cosmetic] Act
and carr[ies] out its mandate” (National
Confectioners, 569 F.2d at 694).

III. Summary of Requirements

The recordkeeping provisions of this
rule apply to food and cosmetics
covered by the IFR, including food
additives, dietary supplements, and
dietary ingredients.

As discussed in section II of this
document, we have modified the
codified section based on comments we
received on the proposed rule. In this
final rule, in §§189.5(c)(1) and
700.27(c)(1), we are requiring that
manufacturers and processors of human
food and cosmetics that are
manufactured from, processed with, or
otherwise contain, material from cattle
establish and maintain records
sufficient to demonstrate that the
human food or cosmetic is not
manufactured from, processed with, or
does not otherwise contain, prohibited
cattle materials. We intend to publish
guidance that will describe in detail the
records we recommend that
manufacturers and processors maintain
to demonstrate compliance with the ban
on the use of prohibited cattle materials.

In §§189.5(c)(2) and 700.27(c)(2), we
specify the period of time (2 years) that
records must be retained. In
§§189.5(c)(3) and 700.27(c)(3), we
require that records be maintained at the
manufacturing or processing
establishment or at a reasonably
accessible location. Sections 189.5(c)(4)
and 700.27(c)(4) provide that
maintenance of electronic records is
acceptable and that electronic records
are considered to be reasonably
accessible if they are accessible from an
onsite location. Sections 189.5(c)(5) and
700.27(c)(5) provide that records
required by these sections and existing
records relevant to compliance with
these sections must be available to FDA
for inspection and copying.

Because we do not easily have access
to records maintained at foreign
establishments, we are requiring in
§§189.5(c)(6) and 700.27(c)(6),
respectively, that when filing entry with
U.S. Customs and Border Protection, the
importer of record of a human food or
cosmetic manufactured from, processed
with, or otherwise containing, cattle
material must affirm that the human
food or cosmetic is manufactured from,
processed with, or otherwise contains,
cattle material and must affirm that the
human food or cosmetic was
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manufactured in accordance with this
rule. In addition, if a human food or
cosmetic is manufactured from,
processed with, or otherwise contains,
cattle material, then the importer of
record must, if requested, provide
within 5 days records sufficient to
demonstrate that the human food or
cosmetic is not manufactured from,
processed with, or does not otherwise
contain, prohibited cattle material.

Sections 189.5(c)(7) and 700.27(c)(7)
provide that records established or
maintained to satisfy the requirements
of this subpart that meet the definition
of electronic records in part 11 (21 CFR
part 11) in § 11.3(b)(6) are exempt from
the requirements of part 11. Records
that satisfy the requirements of this
rulemaking, but that are also required
under other applicable statutory
provisions or regulations, remain
subject to part 11.

IV. Regulatory Impact Analysis

A. Benefit-Cost Analysis

FDA has examined the economic
implications of this final rule as
required by Executive Order 12866.
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity).
Executive Order 12866 classifies a rule
as significant if it meets any one of a
number of specified conditions,
including the following conditions:
Having an annual effect on the economy
of $100 million, adversely affecting a
sector of the economy in a material way,
adversely affecting competition, or
adversely affecting jobs. A regulation is
also considered a significant regulatory
action if it raises novel legal or policy
issues. FDA has determined that this
final rule is a significant regulatory
action because it raises novel policy
issues; however, we have determined
that this final rule is not an
economically significant regulatory
action.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. FDA finds that this final rule
will have a significant economic impact
on a substantial number of small
entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an

assessment of anticipated costs and
benefits, before proposing ‘‘any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $122
million, using the most current (2005)
Implicit Price Deflator for the Gross
Domestic Product (Ref 1). FDA does not
expect this final rule to result in any 1-
year expenditure that would meet or
exceed this amount.

The Small Business Regulatory
Enforcement Fairness Act of 1996
(Public Law No. 104-121) defines a
major rule for the purpose of
congressional review as having caused
or being likely to cause one or more of
the following: An annual effect on the
economy of $100 million or more; a
major increase in costs or prices;
significant adverse effects on
competition, employment, productivity,
or innovation; or significant adverse
effects on the ability of U.S.-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. In accordance with the Small
Business Regulatory Enforcement
Fairness Act, OMB has determined that
this final rule will not be a major rule
for the purpose of congressional review.

1. Need for Regulation

As explained in this document,
USDA'’s amended BSE IFR requires that
SRMs, tissue from nonambulatory
disabled cattle, material from cattle not
inspected and passed for human
consumption, and MS beef not be used
for human food. SRMs include the
brain, skull, eyes, trigeminal ganglia,
spinal cord, vertebral column
(excluding the vertebrae of the tail, the
transverse process of the thoracic and
lumbar vertebrae, and the wings of the
sacrum), and dorsal root ganglia of cattle
30 months and older, as well as the
tonsils and distal ileum of the small
intestine of all cattle. USDA’s BSE IFR
requires that all of the prohibited
materials be destroyed or sent to
inedible rendering. This final rule
implements recordkeeping for the
provisions of the IFR on use of materials
from cattle and responds to the same
public health concerns. This final rule
will not affect the incidence of BSE in
cattle, which is addressed in other FDA
regulations. This final rule will serve as
an additional safeguard to reduce
human exposure to the agent that causes
BSE that may be present in cattle-
derived products from domestic and
imported sources. Without the
recordkeeping requirements in this final

rule manufacturers and processors
might not establish and maintain
records to ensure that cattle material
does not contain prohibited cattle
materials, it may not be possible to
determine whether cattle material that
may be specified risk material (e.g.,
brain or spinal cord) came from an
animal that was less than 30 months
old, it may not be possible to determine
whether the source animal for cattle
material was inspected and passed, and
a product might contain MS beef
without its presence being evident.

2. Final Rule Coverage

This final rule will require
recordkeeping to ensure and document
compliance with the provisions of the
IFR (on use of materials from cattle) that
prohibit the use of ““prohibited cattle
materials.” This final rule will require
that manufacturers and processors of
human foods and cosmetics that are
manufactured from, processed with, or
otherwise contain, cattle materials
maintain records indicating that
prohibited cattle materials have not
been used in the manufacture or
processing of a human food or cosmetic,
and make such records available to FDA
for inspection and copying. Because we
do not easily have access to records
maintained at foreign establishments,
we have included in this final rule a
requirement that, when filing entry with
U.S. Customs and Border Protection,
importers of human food and cosmetics
manufactured from, processed with, or
otherwise containing, cattle material
must affirm that the food or cosmetic
was manufactured from, processed with,
or otherwise contains, cattle material
and must affirm that the food or
cosmetic was manufactured in
accordance with this rule. In addition,
if a human food or cosmetic is
manufactured from, processed with, or
otherwise contains, cattle material, then
the importer of record must, if
requested, provide within 5 days
records sufficient to demonstrate that
the human food or cosmetic is not
manufactured from, processed with, or
does not otherwise contain, prohibited
cattle material.

3. Comments Received on the Proposed
Rule

(Comment) We received several
comments that stated that FDA
underestimated the economic impact of
the proposed rule by omitting entire
industries that would be subject to the
rule. According to the comments, FDA
had only estimated the costs of the rule
to end-users of cattle material and had
not considered the costs of the rule to
those persons that produce intermediate
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cattle-derived products. Specifically,
manufacturers of collagen casings,
intestinal casings, flavoring extracts,
and gelatin are not appropriately
accounted for in the proposed rule
analysis.

(Response for gelatin) In the case of
gelatin, FDA did estimate the impact of
the proposed rule on food
manufacturers of intermediate products
that are from cattle-derived gelatin.
Depending on the product, FDA had
information on cattle-derived materials
manufactured by intermediate
producers (e.g., input suppliers to
cosmetics manufacturers) or information
on end products that contained cattle
materials (e.g., foods). Whether our
information was on intermediate
manufacturers or end products, we
estimated the impact of the rule on both
the upstream and downstream facilities.
FDA did not include estimates of bovine
gelatin use in cosmetics in the analysis
of the proposed rule. We have included
these estimates in the final analysis.

(Response for small intestine) FDA
did not estimate any costs, other than
recordkeeping, for the requirement that
the distal ileum be removed from the
small intestine because costs other than
recordkeeping are linked to the
prohibition in FDA’s IFR.

(Response for flavoring extracts) In
the case of flavoring extracts,
manufacturers and the buyers of
flavoring extracts for use in food
products were accounted for in the
proposed rule. We assessed
recordkeeping costs for the 32 facilities
(out of 127 facilities) that we estimated
were likely to manufacture flavoring
extracts using cattle-derived materials
and for the buyers of these flavoring
extracts. FDA assumed three scenarios
for sensitivity analyses: (1)
Recordkeeping costs are borne entirely
by the flavoring extract manufacturers
as the input supplier, (2) recordkeeping
costs are borne entirely by the
manufacturers of products that use
flavoring extracts as an ingredient in
their products, and (3) recordkeeping
costs are shared between the two types
of firms.

(Response for collagen) FDA did not
estimate the impacts of our proposed
rule on collagen manufacturers or
collagen casing manufacturers. This rule
does not require recordkeeping for hide-
derived collagen. Therefore we do not
include the costs of recordkeeping to
manufacturers who use hide-derived
collagen. We do include costs for some
collagen use in cosmetic manufacturing.

4. Costs and Benefits of the Final Rule

This final rule will require
manufacturers and processors of FDA-

regulated human food and cosmetics
manufactured from, processed with, or
otherwise containing, cattle material to
maintain records demonstrating that
prohibited cattle materials are not used
in their products. This final rule will
require that the manufacturer or
processor retain records for 2 years from
the date they were created. Records
must be kept at the manufacturing or
processing establishment or another
reasonably accessible location.
Manufacturers and processors must
provide FDA with access to the required
records and other records relevant to
compliance for inspection and copying.

a. Costs of final rule to domestic
facilities. FDA used establishment data
from the FDA Small Business Model
(which includes information on all
establishments in a manufacturing
sector regardless of size) (Ref. 2) to
determine the number of food
manufacturers and processors that will
need to comply with the proposed
recordkeeping requirements. The model
contains information on the number of
establishments in certain food
producing sectors, but does not have
information on specific ingredients used
by the food establishments in making
products. Data from the model indicates
that 181 establishments produce
spreads, 127 establishments produce
flavoring extracts, 40 establishments
produce canned soups and stews, 625
establishments produce nonchocolate
candy, 88 establishments produce
yogurt, and 451 establishments produce
ice cream. FDA cannot verify that all of
these establishments actually use cattle
materials that fall under the jurisdiction
of this final rule; many may not. It is
likely that some of the 132
establishments that produce fats and
oils currently use tallow or tallow
derivatives,* so FDA assumes that
records will be required to be kept by
only 75 percent of the facilities (99 of
132) in this establishment group. We
assume that only 25 percent of the
establishments from the remaining
production sectors listed previously
actually produce food that is
manufactured from, processed with, or
otherwise contains, material from cattle
and are therefore required to keep
records. We include only 25 percent of
the establishments in our estimates
because most of the manufacturers
likely do not use cattle-derived
materials in their products.

FDA research shows that 42
establishments with U.S. addresses
supply cattle-derived ingredients that
are used in cosmetics (Ref. 3). These

4Tallow derivatives are exempt from
recordkeeping.

cattle-derived ingredients include
bovine serum albumin, cholesterol and
cholesterol compounds, fibronectin,
sphingolipids, spleen extract, tallow,
gelatin, and keratin and keratin
compounds. From FDA’s dietary
supplement database (Ref. 4), we are
able to tell that there are about 131 U.S.-
based dietary supplement brand names
that use cattle material as ingredients in
their products. We assume that each
brand name represents a facility that
produces multiple dietary supplement
products containing cattle-derived
ingredients.

Recordkeeping costs to domestic
facilities. USDA’s BSE rule requires that
those establishments that slaughter
cattle or that process the carcasses or
parts of carcasses of cattle maintain
daily records sufficient to document the
implementation and monitoring of
procedures for removal, segregation, and
disposition of SRMs. USDA’s BSE
requirements will reduce, but likely not
eliminate, the startup costs of
recordkeeping required by this final
rule. We do not expect the USDA rule
to completely eliminate start-up costs to
recordkeeping for this rule because the
beef products under USDA’s
jurisdiction differ from the food
products under FDA’s jurisdiction. To
the extent that manufacturers of
products containing cattle-derived
materials produce a variety of food
products, some of which are under
USDA jurisdiction and some of which
are under FDA jurisdiction, the
following estimates of recordkeeping
costs (for foods only) are likely an over
estimate.

Recordkeeping costs include one-time
costs and recurring costs. One-time
costs include the costs of designing
records and training personnel in the
maintenance of the records. The
recurring costs are the costs of ensuring
that the records adequately document
that the shipment of cattle materials to
an FDA-regulated facility is free of
prohibited cattle materials. The costs of
retaining records and planning for an
FDA request for records access are
assumed to be negligible. Current
business practices already dictate that
records are kept for at least 1 year for
tax purposes and product liability
purposes. FDA has found that records
are usually kept much longer for
internal business purposes; therefore, in
most cases the marginal private benefits
to facilities from retaining records for a
second year are apparently greater than
the private marginal costs, so they keep
most records. Because records retention
is already standard practice in many
cases, we assume that the additional
retention costs associated with this final
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rule are approximately zero. The rule
provides no specific time period for
providing records, except for importers
of record, who are given 5 days. In
research conducted for FDA’s
Bioterrorism Act recordkeeping rule (69
FR 71562, December 9, 2004), FDA
found that record request costs are not
a significant burden under that rule’s
requirement to submit records to FDA
within 24 hours of a request. Therefore,
we assume the cost to provide records
to FDA under the requirements of this
final rule is approximately zero.

We assume that the one-time training
burden incurred for each facility is
approximately one-third of an hour.
This time includes both the training
required for personnel to learn how to
verify that the appropriate records have
been received or created, and the
training required for personnel to learn
how to file and maintain those records.
As part of current business practices,
personnel are familiar with
recordkeeping. Therefore, the
requirement to maintain additional
records will be learned quickly. This
training burden estimated for
recordkeeping in this final rule is
consistent with the recordkeeping
training burden in the analysis for the
Bioterrorism Act recordkeeping rule and
the records maintenance burden in the
analysis of the juice hazard analysis
critical control points (HACCP) rule (66
FR 6137-6202). Consistent with the
analysis conducted for the Bioterrorism
Act recordkeeping rule, FDA assumes
an hourly cost of an administrative
worker, $25.10 per hour, which
includes overhead costs.

We use the FDA Labeling Cost Model
to estimate the one-time records design
costs per facility of $1,190 per stock
keeping unit (SKU) (Ref. 5). It is likely
that facilities using cattle-derived
ingredients, whether the ingredients are
for human food or cosmetics, will take
advantage of their economies of scope
and produce more than one product
with these ingredients. It is probable
that each establishment has several
SKUs associated with products
containing cattle-derived ingredients
that will now require recordkeeping. To
account for additional products and
SKUs we take the record design costs
per facility times 1.5 for a total design
cost per facility of $1,785 ($1,095 in
labor costs and $690 in capital costs).

We multiplied the cost per product
per SKU by 1.5 to account for the
additional records design required for
the additional SKUs. The record design
cost for the first affected product or SKU
will be more expensive than the
marginal cost of adding records for
additional SKUs. This marginal cost of
record design for additional SKUs could
be negligible, or it could come close to
doubling the costs. We therefore pick
1.5, the midpoint of 1 and 2, to be the
cost multiplier.

Consistent with the analysis
conducted for the Bioterrorism Act
recordkeeping rule, this record design
cost is assumed to be shared between
two facilities—the upstream facility and
the downstream facility—as both will
need to be involved in record
production that meets the needs of both
the supplier and customer for the
product containing cattle-derived
material.

Unlike for the analysis of the
Bioterrorism Act recordkeeping rule (69
FR 71562, December 9, 2004), we do not
have direct information on all the
facilities covered; we do not have data
on all the intermediate cattle material
suppliers or finished product
manufacturers that make use of cattle-
derived material for human food and
cosmetics under FDA jurisdiction.
Using information on the number of
human food manufacturers and
cosmetic ingredient suppliers that may
use cattle-derived ingredients subject to
this final rule, we can account for the
total shared records costs by assuming
that each food manufacturer or
processor in table 1 of this document
procures ingredients from one upstream
input supplier for particular cattle-
derived ingredients. Even if multiple
input suppliers are used by the
manufacturing facility, or an input
supplier is used by multiple
manufacturing facilities, the marginal
record setup costs would decrease for
additional suppliers or additional
manufacturers. Once a facility has
designed the required records, it is less
costly to generate records for additional
input suppliers or additional end
product manufacturers. Table 1 of this
document shows estimated set-up costs
for U.S. facilities. Dietary supplement
facilities listed represent end product
manufacturers of dietary supplements
that contain cattle-derived material;
cosmetics facilities are represented by
intermediate cattle-derived ingredients
used in cosmetics products from
domestic cosmetic input suppliers.

TABLE 1.—FIRST-YEAR RECORDS COSTS FOR DOMESTIC FACILITIES

Number of Costs per
facilities Sosts per facility for Total setu
Type of product using cattle material estimatetﬂ to desig¥1ing htrainingzg/io costs P

use cattle our x .

materials records per hour)
Canned SOUPS aNd STEWS ......cccuevieiieriieierieeie s eee e e e sree e eneesneenee s 10 $1,785 $8.37 $17,934
Fats and OIS ......ccocuiiiiiee e e e e raae s 99 1,785 8.37 177,544
Flavoring extracts 32 1,785 8.37 57,388
Spreads .......c...... 45 1,785 8.37 80,702
Candy ..... 156 1,785 8.37 279,766
Yogurt .... 22 1,785 8.37 39,454
Ice cream ......cccooceeeiiiiieeeeee 113 1,785 8.37 202,651
Small intestine-derived casings . 47 1,785 8.37 84,288
Dietary supplements .................. 131 1,785 8.37 234,931
Cosmetics ......ccoevennen 42 1,785 8.37 75,322
(0701 [o] g=To [0 1117 =T TP P SRR 0 1,785 8.37 | e
TOAI e e 697 1,785 8.37 1,249,978
Startup Costs ANNUANIZEA OVET 10 YEAIS (776) ..uverueeurerueeuierteetenteeueentesie st sse et e sse e s e bt e s st e e st st e eae e sbe e e e sheeae e s heeaeeareese e neeseeaneeeeenneneeennan 177,969
Startup Costs ANNUANIZEA OVET 10 YEAIS (B%) ..eeuueirreiiuiieiie ittt ettt ettt ettt et sa et st e e sb et e bt e sa et et e e sae e et e e eas e e abe e st e e nbeeeabeeaneeeanees 146,536
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The recurring recordkeeping cost is
the cost of ensuring that appropriate
records document the absence of
prohibited cattle materials in human
food and cosmetics. The framework for
estimating the amount of time required
for FDA-regulated facilities to ensure
adequate records for each shipment of
materials is based on the regulatory
impact analysis of the Bioterrorism Act
recordkeeping rule (69 FR 71562,
December 9, 2004). In that analysis we
estimated that 30 minutes per week
would be needed to ensure that records
on each shipment to and from a facility
contain adequate information regarding
the contents of the package, the
transporter, supplier, and receiver.

The recordkeeping requirements of
this final rule will cover only a small
fraction of all ingredients used in food
and cosmetic manufacturing and only
require that records of cattle-derived
ingredient origin from the input
supplier be verified and maintained by
the food or cosmetic manufacturer and

processor. Because this recordkeeping
requirement is less complex than the
recordkeeping requirements under the
Bioterrorism Act and affects fewer
ingredients, we estimate the average
burden per facility to be about one-half
of the burden estimated for the
Bioterrorism Act recordkeeping rule: 15
minutes per week, or 13 hours per year.
FDA assumes that this recordkeeping
burden will be shared between two
entities (i.e., the ingredient supplier and
the manufacturer of finished products
containing cattle-derived ingredients).
For facilities using records that are
renewable annually, the time pattern of
the burden may be different from the
assumed 15 minutes per week. We are,
however, unable to quantify by how
much time, if any, the annual burden
will fall for those facilities using that
option.

In addition to the recurring costs to
domestic firms in the industry, as new
firms enter the industry they will bear
one-time costs. As in the analysis of the

Bioterrorism Act recordkeeping rule, we
assume that the average annual rate of
turnover is 10 percent. We therefore
estimate the annual one-time costs for
new domestic firms entering the
industry to be 10 percent of the one-
time costs of existing domestic firms
estimated in table 1 of this document.

Table 2 of this document shows the
recurring recordkeeping costs that
would be incurred by food and
cosmetics input suppliers and
manufacturers to comply with this final
rule. As stated earlier, information on
food producing facilities in table 2
represents U.S. facilities; dietary
supplement facilities listed represent
end product manufacturers of dietary
supplements that contain cattle-derived
material and cosmetics facilities are
represented by intermediate cattle-
derived ingredients used in cosmetics
products from domestic cosmetic input
suppliers.

TABLE 2.—RECURRING ANNUAL RECORDS COSTS FOR DOMESTIC FACILITIES

Annual costs
per facility of
ensuring that
appropriate ]
Type of product (from raw or rendered material that needs accompanying documentation) Nf:rgﬁt?ésof Corfncgargs 2:;&1 T:rt]ilu;:icgggtr;g
shipment
received
(13 hours x
$25.10/hour)
Canned SOUPS AN SEEWS ......eeiuiriieiiriieieseeie s eee st e ettt e te e eesreeeesseetesseeneesaeeneesneeneensenneenen 10 $326.30 $3,263
Fats and ails .................. 99 326.30 32,304
Flavoring extracts . 32 326.30 10,442
ST o1 ==L [ PR UURRRRSRE 45 326.30 14,684
[O7- 14 To 1RSSR PSPPI 156 326.30 50,903
Yogurt ......... 22 326.30 7,179
Ice Cream 113 326.30 36,872
Small intestine-derived CaSINGS ......ccoiiiiiiiiiiie et 47 326.30 15,336
Dietary SUPPIEMENTS .....cooiiii it e b e e e e e san e e e e e e e e ne s 131 326.30 42,745
Cosmetics .......cceeee.e. 42 326.30 13,705
Color additives O | e | e
Total recurring costs for existing firMS ........ooiiiiiii s 697 326.30 227,430
ONE-tIME COSES FOF NEW FIMMIS .. ettt ettt b et be e e bt e bt e e e bt e sheeeaeeees e e eabeeeaeeeabeeeaee et e e eabeenbeesmbeeseeenbeenseaanneas 124,998
TOtal ANNUAI COSES ....iieiiiiee ettt e e e et e e e e e st e e e e e e e ea s e e eeeeeesesbaaseeeesaanssseeeeeeeennssrnneens 352,428
Total costs of recordkeeping for domestic firms (annualized startup costs (7%) + annual costs) .... 530,397
Total costs of recordkeeping for domestic firms (annualized startup costs (3%) + annual costs) 498,964

b. Costs of final rule to importers. This
final rule requires that, when filing
entry with U.S. Customs and Border
Protection, importers of record of
human food and cosmetics that are
manufactured from, processed with, or
otherwise contain, cattle material must
affirm that the food or cosmetic was
manufactured from, processed with, or
otherwise contains, cattle material and
must affirm that the human food or
cosmetic was manufactured in

accordance with this rule. If a human
food or cosmetic is manufactured from,
processed with, or otherwise contains,
cattle material, then the importer of
record must, if requested, provide
within 5 days records sufficient to
demonstrate that the human food or
cosmetic is not manufactured from,
processed with, or does not otherwise
contain, prohibited cattle material.

The affirmation that foods or
cosmetics are manufactured from,

processed with, or otherwise contain,
cattle material and are manufactured in
accordance with the rule will be made
by the importer of record to FDA
through the Agency’s Operational and
Administrative System for Import
Support (OASIS). Table 3, using OASIS
data from fiscal year 2004, shows
2,195,000 entry lines of food and
cosmetics for the product codes that
FDA expects may contain products with
cattle materials entered the U.S.; 0 to
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100 percent of these imported product
lines will be for products that actually
do contain cattle material and require

affirmation. We use the information in
table 3 to generate recordkeeping costs
to importers (in tables 4 and 5) whose

products actually do contain cattle-
derived materials.

TABLE 3.—ANNUAL LINES PER FDA INDUSTRY PRODUCT CODE FOR WHICH IMPORTERS MUST VERIFY USE OF CATTLE-

DERIVED MATERIALS

: Fiscal year
Industry description Eg’gdgﬁgggg 2(2:%t rl}j?e

Bakery products, dough, miX, @nd iCING .........cceiiiiiiiiii e e e 03 700,222
Macaroni and noodle products 04 24,011
Milk, butter, and dried MIlK PrOAUCES ..ot e e e e s e e e snn e e e eanreeeanneeeene 09 12,228
Cheese and ChEESE PrOUUCES .......cicuiieiiiiie it ceiie et e ettt e e e et e e e aee e e s aeeeeasseeessbeeeesseeesnseeeessseeeaseeaeanseeenn 12 2,712
Ice cream products ..........cccoceeeeiieeennnns 13 2,698
Filled milk and imitation milk products . 14 990
Fishery and seafo0d PrOUCES ........coiiiiiiiiiie ettt e et e e et e e e st e e e e st e e e e sme e e e e nneeesanbeeesnnreeeannnes 16 4,775
Meat, meat Products @nd POUIIY .....cc.eiiiiiiiii et sttt a ettt e e r e sneeeane s 17 5,322
Vegetable protein products 18 16,702
Fruit and fruit products ......... 20 16,410
Fruit @nd frUit PrOGUCTS ..ottt ettt e e st e e s s e e e e ke e e e sabe e e e sate e e e amseeeanneeesanneeesanneeesnnen 21 13,112
(1A= Lo I (U T o] (oo LF Lo -SSR 22 1,632
Nuts and edible seeds ....................... 23 24,216
Vegetables and vegetable products .. 24 323,004
Vegetables and vegetable ProdUCTS ...........ociiiiiiiiiii e s 25 321,032
VEGETADIE OIS ...ttt e et b e et e e et h e h et eh e n et e e et naeenre e e 26 1,632
Dressings and condiments ... 27 16,386
Spices, flavors, and salts .........ccccccvviieeniiineennne. 28 203
Candy (except chocolate candy), ChEWING QUM ...c.iiiiiiiiiiiiiee et 33 275,733
(@] gToTeTol =N (Y= TaTe [oToToTo = o] oo [0 o] £ 34 126,719
Gelatin, rennet, pudding mix, pie filling ... 35 22,485
Multiple food dinners, gravy, and sauces 37 82,105
ST 10T o BTSSRSO 38 37,923
Prepared Salad PrOAUCTS ..........coiiiiiiiiieit ettt b ettt sae et e e b et b e e st e e bt e eab e e be e e bt e naeenreenaneean 39 13,357
Baby food products ...........ccoceiviiiiiiiin e, 40 576
Dietary convenience foods and meal replacements ... 41 18,189
FoOd additives (MUMEN USE) .....coiuiiiiiiiiiieiie ettt ettt et e s et e e bt e s hb e e ebe e sabe e beeenbeesbeaanbeesaeeenreanneaans 45 23,877
Food additives (NUMEN USE) ......oiuiiiiiiiiiiieee ettt ettt b e st et s bt e b e e e an e e sae e et e esineeas 46 14,699
Miscellaneous food related items 52 1,501
COSMELICS ...evueiiiieiee et e e e e e e e eanraee s 53 27,867
Vitamins, minerals, proteins, unconventional dietary specialties ...........cccccooiiiiiiiiiiiii s 54 63,184

Lo e U= U (UL 1T = SRS I PPRR 2,195,302

"Note that not every import within each two-digit FDA product code will be required to make an affirmation of bovine materials in their

products.

Recordkeeping costs to foreign
facilities. Facilities producing products
required to give affirmation on import
into the U.S. whose products actually
do contain cattle-derived materials will
have to create and maintain records of
cattle-derived materials used in product
production. Therefore, a certain
percentage of the firms whose products
are listed in Table 3 above will have to
incur startup and recurring
recordkeeping costs, as domestic
facilities do, to comply with the
recordkeeping requirements of this final
rule.

We do not expect many imported food
products under FDA jurisdiction will
actually contain cattle-derived
materials. Table 4 below revises table 3
to only include the percentage (10
percent) of certain imported products
likely to contain cattle materials and
whose manufacturing firms will keep
records. We do not include the

categories of food from table 3 where
affirmation could be required but it is
not likely that products from that
category actually contain cattle-derived
materials. We estimate only 10 percent
of lines rather than 25 percent or 75
percent as we did for domestic products
because import category codes tend to
be broader in scope than the categories
we used for determining the number of
domestic facilities that produced
products using cattle-derived materials.

To estimate the number of foreign
firms associated with the 10 percent of
line entries listed in table 4, we take all
foreign firms registered in the Food
Facilities Registration Database as of the
end of the fiscal year 2004
(approximately 125,000) and divide that
number of firms by all imported food
entry lines for fiscal year 2004

(7,486,650).5 The result is a multiplier
(0.0167) that we apply to entry lines to
estimate the average number of firms by
product category that exported food or
cosmetics to the U.S. in fiscal year 2004,
and whose products actually contained
cattle-derived materials for which
records would need to be kept.

Table 4 below shows that about 916
foreign firms will need to keep records
of cattle-derived materials. The startup
costs to keeping these records will be
about $1.6 million. Since we do not
have good information on the number of
firms that actually produce and export
products that contain cattle-derived
materials to the U.S., the costs in table
4 below may overestimate
recordkeeping costs to firms in some
product categories and may

5 Cosmetic lines have been subtracted from the
line total because cosmetics manufacturers do not
have to register.
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underestimate recordkeeping costs to
firms in other product categories.

TABLE 4.—FIRST YEAR RECORDS COSTS FOR FOREIGN FACILITIES

Fiscal year Total setup
Industry description 2004 line 10 pﬁr:gznt of Nf%g}ﬁt?ésm costs ($1,793
count per firm)

Milk, butter, and dried milk products .......cccccceeeiiieiiiiiee s 12,228 1,223 20 $36,614
Ice cream products ..........cccceeceeeeiieeenne 2,698 270 5 8,079
Meat, meat products and POUIIY ........cccooiiriiiiiiiiii e 5,322 532 9 15,936
Vegetable OilS ... 1,532 153 3 4,587
Dressings and condiments ... 16,386 1,639 27 49,065
Spices, flavors, and salts ..........ccocceeveerieenennne. 203 20 0 0
Candy (except chocolate candy), chewing gum ..........ccocceviiiiiicinicccieee 275,733 27,5723 460 825,630
Gelatin, rennet, pudding mix, pie filiNg .......cccccoviriiiirieree e 22,485 2,249 38 67,327
Multiple food dinners, gravy, and sauces 82,105 8,211 137 245,848
SOUP ittt 37,923 3,792 63 113,553
Baby f00d ProdUCES .........cociiiiiiiiiieiiccec e 576 58 1 1,725
COSMELICS .ttt r e r e e n e e n e e nenaeenne s 27,867 2,787 47 83,442
Vitamins, minerals, proteins, unconventional dietary specialties .................... 63,184 6,318 106 189,192
1o - SRS BSOS R 916 1,640,999
Startup Costs ANNUANZEA OVEF 10 YEAIS (76) ..eeueirteiiuieeiee it et ettt ettt sttt e s bt e eae e et e e as et e bt e aaee et e e eaee et e e aaseeabeesateebeeeabeenbeeeanees 233,641
Startup Costs ANNUANIZEA OVET 10 YEAIS (B%6) .euverueeuriruerueirtertente et et st steast et ese e b e b e e b e et e e st et e e s sb e e et sheeae e e bt eaeeebeeae e beeae e b e ebeeneenaeennen 192,375

The recurring recordkeeping cost to
importers whose products contain
cattle-derived materials is the cost of
ensuring that appropriate records
document the absence of prohibited
cattle materials in human food and
cosmetics. We use the same method and
rationale to calculate the recurring
recordkeeping cost burden to foreign
facilities that we used for domestic
facilities.

In addition to the recurring costs to
foreign firms in the industry, as new
firms enter the industry they will bear
one-time costs. As in the analysis of the

Bioterrorism Act recordkeeping rule, we
assume that the average annual rate of
turnover is 10 percent. We therefore
estimate the annual one-time costs for
new foreign firms entering the industry
to be 10 percent of the one-time costs of
existing foreign firms estimated in table
4.

Also shown in table 5 are the annual
costs to importers to affirm that the
human food or cosmetics that they are
importing do contain cattle material and
are in compliance with this rule.
Importers of approximately 54,825 lines
of food and cosmetics are expected to

affirm annually that the products they
are importing contain cattle materials.
This total represents 10 percent of the
total lines imported for fiscal year 2004
for products under FDA product codes
that FDA will be looking to for importer
affirmation. Using an importer hourly
wage cost of $46.58 (Ref. 6), which
includes overhead, FDA estimates that
importer affirmation will take about two
minutes per line at a cost of $1.55 per
affirmation for total annual affirmation
costs of $84,979.

TABLE 5.—RECURRING ANNUAL RECORDS COSTS FOR FOREIGN FACILITIES

. Total recurring
Fiscal year
Industry description 2004 line 10 percent of | Number of ?;;2“5'3803“;
count fir'm)

Milk, butter, and dried milk products .........cccceeiriieiiiiie e 12,228 1,223 20 $6,663
Ice cream products .........cccceeeceeeeiieeenns 2,698 270 5 1,470
Meat, meat products and poultry 5,322 532 9 2,900
Vegetable oils ........ccocceeieenee 1,532 153 3 835
Dressings and condiments ... 16,386 1,639 27 8,929
Spices, flavors, and salts ..........ccocceeveerienneeenne. 203 20 0 111
Candy (except chocolate candy), chewing gum ..........ccccceeiiiiiienienieeneceen, 275,733 27,573 460 150,253
Gelatin, rennet, pudding mix, pie filing ......c.cccoriiiiiiniii e, 22,485 2,249 38 12,253
Multiple food dinners, gravy, and sauces 82,105 8,211 137 44,741
15T T o PSS 37,923 3,792 63 20,665
Baby f00d ProduCS .........cociiiiiiiiiiiiie e 576 58 1 314
COSMELICS ..vvieiiiie et e e e e e enreas 27,867 2,787 47 15,185
Vitamins, minerals, proteins, unconventional dietary specialties 63,184 6,318 106 34,430
TOAL et ettt nne | eeeesre e 54,825 916 298,638
Total Annual Importer Affirmation Costs ($1.55 per liNe for 54,825 INES) ......cceeiiiririiiieieiieie et 84,979
ONE-tIME COSES fOF MEBW IMIMIS ...eei ittt e et e e ettt e e e ettee e ebeeeeeaseeeesseaeaasseeeeaseaeasseeeanseseeassesesanseeeasseesanseeesasseneanes 164,100
o] t= U= Tl U E= L oo 1 £ TSP UP PP RPPRPPPI 547,717
Total costs of recordkeeping for foreign firms (annualized startup costs (7%) + annual costs 781,358
Total costs of recordkeeping for foreign firms (annualized startup costs (3%) + annual costs) 740,092
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c. Benefits of the final rule. The
benefits of this final rule are derived
from the benefits of the interim final
rule on use of material from cattle,
which are the value of the public health
benefits. The public health benefit is the
reduction in the risk of the human
illness associated with consumption of
the agent that causes BSE.

If we define the baseline risk as the
expected annual number of cases of
variant Creutzfeldt-Jakob disease (vCJD)
per year, then the annual benefits of
banning prohibited cattle materials for
use in foods and cosmetics would be:
(baseline annual cases of vCJD —annual
cases of vCJD under FDA IFR on use of
materials from cattle) x (value of
preventing a case of vCJD).

An alternative way to characterize
benefits is:

(reduction in annual cases in vCJD
under FDA IFR on use of materials
from cattle) x (value of preventing
a case of vCJD).

We do not know the baseline
expected annual number of cases. But
based on the epidemiology of vCJD in
the United Kingdom, we anticipate
much less than one case of vC]JD per
year in the United States. Because the
IFR on use of materials from cattle and
this final rule will reduce, rather than
eliminate, risk of exposure to BSE
infectious materials, the reduction in
the number of cases will be some
fraction of the expected number. The
value of preventing a case of vCJD is the
value of a statistical life plus the value
of preventing a year-long or longer

illness that precedes certain death for
victims of vCJD. In a recent rulemaking
regarding labeling of trans fatty acids
(68 FR 41434, July 11, 2003), we used

a range of $5 million to $6.5 million for
the value of a statistical life. The value
of preventing a vCJD case may be
similar. FDA uses the concept of the
Value of a Statistical Life (VSL) in order
to describe the value of preventing a
case of vCJD. This term refers to the sum
of risk reductions expected in a
population exposed to small changes in
risk. It has no application to identifiable
individuals or large reductions in risk.
Most recent studies suggest values
ranging from about $1 million to $10
million. In recent rulemakings, we have
used $5 million and $6.5 million as the
value of a statistical life, and we believe
it is reasonable to use a similar VSL to
value the cases of vCJD avoided.

As discussed in FDA’s IFR on use of
materials from cattle, the Harvard-
Tuskegee study has stated that a ban on
SRMs, including cattle brains, spinal
cord, and vertebral column, from
inclusion in human and animal food
would reduce the very few potential
BSE cases in cattle by 88 percent and
potential human exposure to infectivity
in meat and meat products by 95
percent (Ref. 7). The FDA IFR on use of
materials from cattle, in conjunction
with USDA’s BSE IFR, will help achieve
this reduction in potential human
exposure. FDA’s IFR on use of materials
from cattle will also reduce potential
human exposure to BSE infectivity in
other human food not covered by the

Harvard-Tuskegee study and from
cosmetics. This final rule will help
ensure that the provisions of the IFR on
use of materials from cattle are carried
out. For example, this final rule will
require documentation that a
domestically-produced or foreign-
produced dietary supplement or
ingredient contains cattle material (e.g.,
brain) only from animals of an
appropriate age.

d. Summary of costs and benefits of
the final rule. For this final rule, the
costs are to set up and then to maintain
a recordkeeping system to document
that cattle-derived ingredients used in
FDA-regulated food and cosmetics do
not contain prohibited cattle material.
The first year costs of this final rule are
about $1.2 million to domestic facilities
and about $1.6 million to foreign
facilities. The annual costs of this final
rule are about $352 thousand in
recordkeeping costs to domestic
facilities, $548 thousand in
recordkeeping costs to foreign facilities.
Costs of this final rule annualized at 7
percent over 10 years are about $530
thousand to domestic facilities and $781
thousand to foreign facilities; costs
annualized at 3 percent over 10 years
are $500 thousand to domestic facilities
and $740 thousand to foreign facilities.

The benefits of this final rule are to
ensure that cattle-derived products that
may possibly be contaminated with BSE
do not find their way into food and
cosmetic products, thus further
reducing the risk of vCJD to humans.

TABLE 6.—SUMMARY OF COSTS AND BENEFITS

: Total costs Total costs
Number of Stalzt-up_ ReCLI:mng annualized at annualized at

facilities recordkeeping | recordkeeping | 7o, for 10 3% for 10

costs costs
years years

Costs to Domestic Facilities ............cccceveeeereeveeceeeneenne. 697 $1,249,978 $352,428 $530,397 $498,964
Costs to Foreign Facilities ........ccccceoeeniiiiiiniiieceee 916 $1,640,999 $547,717 $781,358 740,092
LI €= RSN 1613 $2,890,977 $900,145 $1,311,755 1,239,056

Benefits—To ensure that cattle-derived products that may possibly be contaminated with

products, thus further reducing the risk of vCJD to humans.

B. Regulatory Flexibility Analysis

FDA has examined the economic
implications of this final rule as
required by the Regulatory Flexibility
Act (5 U.S.C. 601-612). If a rule has a
significant economic impact on a
substantial number of small entities, the
Regulatory Flexibility Act requires
agencies to analyze regulatory options
that would lessen the economic effect of
the rule on small entities. FDA finds
that this final rule will have a

significant economic impact on a
substantial number of small entities.
First-year costs of this final rule are
about $1,800 per facility pair, with this
cost divided between the upstream
facility (ingredient input supplier) and
downstream facilities (manufacturers of
food or cosmetics). FDA cannot
determine if the cost sharing between
the two firms would be equal. If the cost
sharing is equal, then each facility
would have to bear about a $900 first-
year cost to comply with the
recordkeeping required by the final rule;

BSE do not find their way into food and cosmetic

if the cost sharing is not equal, then one
facility in the partnership may bear zero
costs all the way up to the total first-
year costs of $1,800. Recurring costs of
this final rule are about $326 per facility
relationship, which may be borne by
only one facility or may be shared
between facilities.

Using FDA’s Small Business Model,
we can estimate, when recordkeeping
costs are shared and when they are not
shared, the number of facilities that may
go out of business as a result of this final
rule. Table 7 of this document shows
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that if facilities are only responsible for
one-half of the recordkeeping cost
burden (the burden is equally shared
between the upstream and downstream
facilities), then only two very small
facilities (fewer than 20 employees) may
be affected by having to comply with
this final rule. If the recordkeeping cost
burden is borne by only one facility in

the business relationship (either the
upstream or the downstream firm), then
six very small facilities (fewer than 20
employees) may have trouble complying
with this final rule and staying in
business. The option to use a continuing
letter of guarantee, however, may
introduce sufficient flexibility to reduce
the burden on some small facilities,

which may reduce the number of very
small facilities that will have trouble
staying in business. Facilities with 20 to
499 employees and facilities with at
least 500 employees that must comply
with this final rule are not in danger of
having to stop operating as a result of
the final rule.

TABLE 7.—POTENTIAL FOR DOMESTIC FACILITY SHUTDOWN

Regulation
Estimated bu?den on Nfgrgﬁt?ésof
Industry n;rgiklaiﬁg:f eaém;?gg'ty in industry that
affected burden or mgg\;ﬂut
total burden)

Canned SOUPS NG STEWS ......coiuiiiiiiiitieiirieeie ettt b ettt bt sbeesnenne e e nre e e 10 $900 0
Canned soups and stews .... 10 1,800 0
Fats and oils ........cccccerneneee. 99 900 0
Fats and oils ....... 99 1,800 0
Flavoring extracts .. 32 900 0
FIAVOIING ©XIIACES .....eeiiiiieieiiie e e e e s e e e e s nne e e snr e e e annneeeane 32 1,800 0
S o= Lo OSSOSO PSPPSR PRRRPPIOY 45 900 0
Spreads .. 45 1,800 1
Candy ..... 156 900 1
Candy ..... 156 1,800 2
D (oo SRS PSP URTPRTRPP 22 900 0
oo o PP RTRPROY 22 1,800 0
Ice cream .. 113 900 0
Ice cream ........cccovviiiiiiiiiis 113 1,800 1
Small intestine-derived casings ..... 47 900 0
Small intestine-derived casings ..... 47 1,800 0
Dietary supplements ................... 131 900 1
Dietary supplements ..... 131 1,800 2
Cosmetics ......ccccevuene. 42 900 0
(0TS T i o PSPPSRSO 42 1,800 0

We would expect the potential for
small business shutdown would be
similar for foreign firms that continue to
import their products with cattle-
derived materials into the United States.
It is possible that some foreign firms
would choose to cease doing business
with the United States if the
recordkeeping requirements of this rule
are too burdensome.

V. Paperwork Reduction Act Analysis

This final rule contains information
collection provisions that are subject to
review by OMB under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). A description of these provisions
follows with an estimate of the annual
recordkeeping burden. Included in the
estimate is the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing each collection of
information.

Title: Recordkeeping Requirements
for Human Food and Cosmetics

Manufactured From, Processed With, or
Otherwise Containing, Material from
Cattle.

Description: This final rule will
require records on FDA-regulated
human food, including dietary
supplements, and cosmetics that are
manufactured from, processed with, or
otherwise contain, material derived
from cattle. This final rule implements
recordkeeping for the provisions of
FDA'’s interim final rule entitled “Use of
Materials Derived From Cattle in
Human Food and Cosmetics.” This final
rule will require that manufacturers and
processors of human food and cosmetics
manufactured from, processed with, or
that otherwise contain, material from
cattle maintain records demonstrating
that the food or cosmetic has not been
manufactured from, processed with, or
does not otherwise contain, prohibited
cattle materials and make such records
available to FDA for inspection and

copying.

These requirements are necessary
because, once materials are separated
from an animal, it may not be possible
without records to know the following:
(1) Whether cattle material that may be
specified risk material (e.g., brain or
spinal cord) came from an animal that
was less than 30 months old, (2)
whether the source animal for cattle
material was inspected and passed, (3)
whether the source animal for cattle
material was nonambulatory disabled,
and (4) whether tallow in a human food
or cosmetic contains less than 0.15
percent insoluble impurities. Under the
final rule, manufacturers and processors
must retain records for 2 years at the
manufacturing or processing
establishment or another reasonably
accessible location.

A. Information Collection Burden
Estimate

FDA estimates the burden for this
information collection as follows:
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TABLE 8.—ESTIMATED ANNUAL RECORDKEEPING BURDEN 1
Annual .
: Number of Total annual | Hours per | Total capital
21 CFR Section recordkeepers frequency records record costs Total hours
per record
189.5(C) and 700.27(C) ..eevveerreeeieeereeesieesieeeniee e e 697 1 697 44.33 $480,930 30,898
189.5(C) and 700.27(C) ..vevvevereererereereeererreesenesieseneenns 697 52 36,244 0.25 0 9,061
189.5(c)(6) and 700.27(C)(B) -.veeveeruerrieeerireeieerieaaeenns 54,825 1 54,825 0.033 0 1,809
189.5(C) and 700.27(C) ..ecvveereeeirrerieeiriesreesreesaeeneeen 69.7 1 69.7 44.33 48,093 3,090
Total one time burden hOUIS ..........oooiiiiiiiiiiiieiies | eeeeeieeiciiieeeeeeeeiee | eeeeeeiiiiieeeeeees | eeeeeeeiiiieeeeeees | eeeeeeeeeiiinneeeees | rveeeeeeseiisnnenes 30,898
Total recurring burden NOUIS ........cooiiiiiiiiiiiiiis | eeeiiieeniieeeriiieeni | eeeeiiieeeiiiees | eeiveeeesieeesnees | eeessneeesieneesnes | eeeesseeeessseeens 18,960

1 There are no operating and maintenance costs associated with this collection of information.

B. Hour Burden Estimate

FDA has determined that there are
697 domestic facility relationships,
consisting of the following facilities: An
input supplier of cattle-derived
materials that require records (the
upstream facility) and a purchaser of
cattle-derived materials requiring
documentation—this may be a human
food or cosmetic manufacturer or
processor. Together, the upstream and
downstream facilities are responsible for
designing records, verifying records,
and storing records that contain
information on sources of cattle
materials.

In this hour burden estimate, as in the
economic analysis, we treat these
recordkeeping activities as shared
activities between the upstream and
downstream facilities. It is in the best
interests of both facilities in the
relationship to share the burden
necessary to comply with this final rule;
therefore we estimate the time burden of
developing these records as a joint task
between the two facilities.

C. One Time Burden

The one-time burden of the final
recordkeeping requirement consists of
the facilities training their employees on
how to keep the records necessary to
comply with this rule and designing the
records. The one-time training burden
incurred for each facility is assumed to
be approximately one-third of an hour.
This time includes both the training
required for personnel to verify that
appropriate records have been received
or created, and also the training
required by personnel to file and
maintain those records. Therefore, the
total one-time training burden is 697 x
0.33 hrs = 230 hours.

We use the FDA Labeling Cost Model
to estimate the one-time records design
costs per facility of $1,785 (Ref. 5). This
cost includes the costs of designing
records for multiple products and
consists of $1,095 in labor costs (and
$690 in capital costs which we deal
with in the next section of this

document). Dividing the $1,095 of labor
costs by the hourly wage for workers of
$25.10 (doubled to include overhead),
we have a design-time burden per
facility of about 44 hours; we multiplied
the burden per facility by 697 facilities
to get an estimated total training and
design burden of 30,668 hours.

Row 1 of table 8 of this document
shows the total hour burden from
training and records design to be 44.33
hours per facility x 697 recordkeepers =
30,898 hours for the year.

D. Recurring Burden

The recurring recordkeeping burden
is the burden of sending and verifying
documents regarding shipments of cattle
material that is to be used in human
food and cosmetics. We estimate that
this recurring recordkeeping burden
will be about 15 minutes per week, or
13 hours per year. FDA assumes that
this recordkeeping burden will be
shared between two entities (i.e., the
ingredient supplier and the
manufacturer of finished products).
Therefore the total recurring burden will
be 13 hours x 697 = 9,061 hours, as
shown in row 2 of table 8 of this
document.

There will also be a recurring
recordkeeping burden for importers of
human food and cosmetics that are
manufactured from, processed with, or
otherwise contain, cattle material.
Importers of these products must affirm
that the food or cosmetic is not
manufactured from, processed with, or
does not otherwise contain, prohibited
cattle materials. Affirmation by
importers is expected to take
approximately 2 minutes per entry line.
Row 3 of table 8 of this document shows
that 54,825 lines of food and cosmetics
that likely contain cattle materials are
imported annually. This total represents
10 percent of the total lines imported for
fiscal year 2004 for products under FDA
product codes that FDA will be looking
to for importer affirmation. The annual
reporting burden of affirming whether
import entry lines contain cattle-derived
materials is estimated to take 1,809

hours annually (54,825 lines x 2
minutes per line).

In addition, there will be an annual
burden associated with new firms
entering the industry. As in the analysis
of the Bioterrorism Act recordkeeping
rule, we assume that the average annual
rate of turnover is 10 percent. We
therefore estimate (row 4 of table 8 of
this document) the annual one-time
burden for new firms entering the
industry to be 10 percent of the one-
time burden of existing firms estimated.

E. Capital Cost and Operating and
Maintenance Cost Burden

We use the FDA Labeling Cost Model
to estimate the one-time record design
costs per facility of $1,875 per facility,
based on the facility producing multiple
products with ingredients that now
require records (Ref. 5). Over $1,000 of
the record design cost is due to labor,
but $690 of the records design
represents capital costs to each facility.
The total capital costs for records design
for all facilities is $690 x 697 =
$480,930. These one time costs are
shown in row 1 of table 5 of this
document. We estimate the annual
capital costs for new firms entering the
industry to be 10 percent of the one-
time burden of existing firms, or
$48,093. These annual costs are shown
in row 4 of table 8.

The information collection provisions
of this final rule have been submitted to
OMB for review. Prior to the effective
date of this final rule, FDA will publish
a notice in the Federal Register
announcing OMB’s decision to approve,
modify, or disapprove the information
collection provisions in this final rule.
An agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number.

VI. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the final rule does not
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contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency concludes that the final rule
does not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.
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List of Subjects
21 CFR Part 189

Food additives, Food packaging,
Reporting and recordkeeping
requirements.

21 CFR Part 700

Cosmetics, Packaging and containers,
Reporting and recordkeeping
requirements.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs, the Food and Drug

Administration amends 21 CFR parts
189 and 700 as follows:

PART 189—SUBSTANCES
PROHIBITED FROM USE IN HUMAN
FOOD

m 1. The authority citation for 21 CFR
part 189 is revised to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 371,
381.

m 2. Section 189.5 is amended by
revising paragraph (c) to read as follows:

§189.5 Prohibited cattle materials.
* * * * *

(c) Records. (1) Manufacturers and
processors of a human food that is
manufactured from, processed with, or
otherwise contains, material from cattle
must establish and maintain records
sufficient to demonstrate that the food is
not manufactured from, processed with,
or does not otherwise contain,
prohibited cattle materials.

(2) Records must be retained for 2
years after the date they were created.

(3) Records must be retained at the
manufacturing or processing
establishment or at a reasonably
accessible location.

(4) The maintenance of electronic
records is acceptable. Electronic records
are considered to be reasonably
accessible if they are accessible from an
onsite location.

(5) Records required by this section
and existing records relevant to
compliance with this section must be
available to FDA for inspection and
copying.

(6) When filing entry with U.S.
Customs and Border Protection, the
importer of record of a human food
manufactured from, processed with, or
otherwise containing, cattle material
must affirm that the food was
manufactured from, processed with, or
otherwise contains, cattle material and
must affirm that the food was
manufactured in accordance with this
section. If a human food is
manufactured from, processed with, or
otherwise contains, cattle material, then
the importer of record must, if
requested, provide within 5 days
records sufficient to demonstrate that
the food is not manufactured from,
processed with, or does not otherwise
contain, prohibited cattle material.

(7) Records established or maintained
to satisfy the requirements of this
subpart that meet the definition of
electronic records in § 11.3(b)(6) of this
chapter are exempt from the
requirements of part 11 of this chapter.
Records that satisfy the requirements of
this subpart but that are also required
under other applicable statutory

provisions or regulations remain subject
to part 11 of this chapter.

* * * * *

PART 700—GENERAL

m 3. The authority citation for 21 CFR
part 700 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 352, 355,
361, 362, 371, 374.
m 4. Section 700.27 is amended by
revising paragraph (c) to read as follows:

§700.27 Use of prohibited cattle materials
in cosmetic products.
* * * * *

(c) Records. (1) Manufacturers and
processors of a cosmetic that is
manufactured from, processed with, or
otherwise contains, material from cattle
must establish and maintain records
sufficient to demonstrate that the
cosmetic is not manufactured from,
processed with, or does not otherwise
contain, prohibited cattle materials.

(2) Records must be retained for 2
years after the date they were created.

(3) Records must be retained at the
manufacturing or processing
establishment or at a reasonably
accessible location.

(4) The maintenance of electronic
records is acceptable. Electronic records
are considered to be reasonably
accessible if they are accessible from an
onsite location.

(5) Records required by this section
and existing records relevant to
compliance with this section must be
available to FDA for inspection and
copying.

(6) When filing entry with U.S.
Customs and Border Protection, the
importer of record of a cosmetic
manufactured from, processed with, or
otherwise containing, cattle material
must affirm that the cosmetic was
manufactured from, processed with, or
otherwise contains, cattle material and
must affirm that the cosmetic was
manufactured in accordance with this
section. If a cosmetic is manufactured
from, processed with, or otherwise
contains, cattle material, then the
importer of record must, if requested,
provide within 5 days records sufficient
to demonstrate that the cosmetic is not
manufactured from, processed with, or
does not otherwise contain, prohibited
cattle material.

(7) Records established or maintained
to satisfy the requirements of this
subpart that meet the definition of
electronic records in § 11.3(b)(6) of this
chapter are exempt from the
requirements of part 11 of this chapter.
Records that satisfy the requirements of
this subpart but that are also required
under other applicable statutory
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provisions or regulations remain subject
to part 11 of this chapter.

* * * * *

Dated: October 4, 2006.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. E6-16830 Filed 10-10-06; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602

[TD 9289]

RIN 1545-BD48

Treatment of Disregarded Entities
Under Section 752

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations under section 752 for taking
into account certain obligations of a
business entity that is disregarded as
separate from its owner under section
856(i) or section 1361(b)(3) of the
Internal Revenue Code, or §§301.7701—
1 through 301.7701-3 of the Procedure
and Administration Regulations. These
final regulations clarify the existing
regulations concerning when a partner
may be treated as bearing the economic
risk of loss for a partnership liability
based upon an obligation of a
disregarded entity. The rules affect
partnerships and their partners.

DATES: Effective Date: These regulations

are effective on October 11, 2006.
Applicability Date: These regulations

generally are applicable for liabilities

incurred or assumed by a partnership on

or after October 11, 2006.

FOR FURTHER INFORMATION CONTACT:

Charlotte Chyr, 202-622-3070 (not a

toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
1905. Response to this collection of
information is mandatory.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless the collection of information
displays a valid control number.

The estimated annual burden per
respondent varies from 6 minutes to 4
hours, depending on individual
circumstances, with an estimated
average of 2 hours. Comments
concerning the accuracy of this burden
estimate and suggestions for reducing
this burden should be sent to the
Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224, and to the Office of Management
and Budget, Attn: Desk Officer for the
Department of Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503.

Books and records relating to these
collections of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and return information are
confidential, as required by 26 U.S.C.
6103.

Background

On August 12, 2004, the IRS and the
Treasury Department issued proposed
regulations under section 752 providing
rules for taking into account certain
obligations of disregarded entities (69
FR 49832). Comments were received in
response to the notice of proposed
rulemaking, and a public hearing was
scheduled. However, the public hearing
was later cancelled when no one
requested to speak. After consideration
of all the comments, the proposed
regulations are adopted as amended by
this Treasury decision.

Summary of Comments and
Explanation of Provisions

1. Net Value Approach In General

The proposed regulations provide that
a payment obligation under § 1.752—
2(b)(1) (§1.752-2(b)(1) payment
obligation) of a disregarded entity for
which a partner is treated as bearing the
economic risk of loss is taken into
account only to the extent of the net
value of the disregarded entity. Certain
commentators disagreed with the
approach taken in the proposed
regulations, arguing that the regulations
will result in inconsistent treatment of
similar economic situations and
unwarranted complexity.

Some commentators argued that the
presumption of deemed satisfaction of
§1.752-2(b)(1) payment obligations of
partners and related persons that is
provided in § 1.752—2(b)(6)
(presumption of deemed satisfaction)
should be applied to disregarded
entities that have §1.752—-2(b)(1)
payment obligations. Other
commentators argued that the

presumption of deemed satisfaction
should apply only to certain disregarded
entities, such as disregarded entities
that comprise substantially all of the
owner’s assets, or disregarded entities
that hold active trades or businesses.

The IRS and the Treasury Department
believe that applying the presumption
of deemed satisfaction to a disregarded
entity that shields the federal tax
partner from liability for the entity’s
obligations would, in many cases, cause
partnership liabilities that are
economically indistinguishable from
nonrecourse liabilities to be classified as
recourse for purposes of section 752.
Applying the presumption of deemed
satisfaction to disregarded entities
would distort the allocation of
partnership liabilities in those cases.
Accordingly, these comments are not
adopted in the final regulations.

One commentator suggested that
§ 1.752—2 be amended to provide that,
in addition to statutory and contractual
obligations, statutory and contractual
limitations should be taken into account
in determining a partner’s economic risk
of loss. The IRS and the Treasury
Department believe that such
limitations are already taken into
account under §1.752-2(b)(3). As a
result, the comment is not adopted.

Another commentator suggested that
the goal of the proposed regulation
could be better achieved by adding an
example to the current anti-abuse rule
in §1.752-2(j) (or by publishing a
revenue ruling) to illustrate a situation
under which a partner’s § 1.752—2(b)(1)
payment obligation is limited because
the partner holds its interest in a
partnership through a disregarded entity
with a principal purpose to eliminate
the partner’s economic risk of loss with
respect to the partnership’s liabilities.
The IRS and the Treasury Department
agree that, in certain circumstances, the
current anti-abuse rule under section
752 prevents allocation of partnership
liabilities to a partner that is a
disregarded entity. However, if a partner
holds a partnership interest through a
disregarded entity, and only the assets
of the disregarded entity are available to
satisfy § 1.752-2(b)(1) payment
obligations undertaken by the
disregarded entity, the IRS and the
Treasury Department believe that a
partner should be treated as bearing the
economic risk of loss for a partnership
liability only to the extent of the net
value of a disregarded entity’s assets,
whether or not the principal purpose of
the arrangement is to limit the partner’s
economic risk of loss. As a result, the
comment is not adopted.
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2. Net Value Approach Not Extended to
Other Entities

The proposed regulations requested
comments regarding whether the rules
of the proposed regulations should be
extended to the § 1.752-2(b)(1) payment
obligations of other entities, such as
entities that are capitalized with
nominal equity. Some commentators
opposed expanding the approach of the
proposed regulations to thinly
capitalized entities as unnecessary.
Other commentators suggested that the
anti-abuse rule of § 1.752—2(j) could be
expanded to cover certain situations
involving thinly capitalized entities.
Specifically, a commentator suggested
that the anti-abuse rule should apply if
a substantially undercapitalized
subsidiary of a consolidated group of
corporations or a substantially
undercapitalized passthrough entity
(other than a disregarded entity) is
utilized as the partner (or related
obligor) for a principal purpose of
limiting its owner’s risk of loss in
respect of existing partnership
liabilities, and obtaining tax benefits for
its owners (or other members of the
consolidated group) that would not be
available but for the additional tax basis
in the partnership interest that results
from the presumption of deemed
satisfaction rule. The commentator also
suggested that the regulations provide a
safe harbor for determining entities that
are not substantially undercapitalized.

Under the anti-abuse rule of § 1.752—
2(j), a § 1.752—2(b)(1) payment
obligation of a partner or a related
person may be disregarded if the facts
and circumstances indicate that a
principal purpose of the arrangement
between the parties is to eliminate the
partner’s economic risk of loss with
respect to that obligation or to create the
appearance of the economic risk of loss
where the substance of the arrangement
is otherwise. Thus, the anti-abuse rule
of § 1.752—2(j) can apply to abusive
transactions involving thinly capitalized
entities. Although these regulations do
not modify the anti-abuse rule of
§1.752-2(j) and do not extend the net
value approach to thinly capitalized
entities, the IRS and the Treasury
Department may continue to study these
issues in connection with future
guidance projects.

3. Calculating the Net Value of a
Disregarded Entity

Under the proposed regulations, the
net value of a disregarded entity equals
the fair market value of all assets owned
by the disregarded entity that may be
subject to creditors’ claims under local
law, including the disregarded entity’s

enforceable rights to contributions from
its owner but excluding the disregarded
entity’s interest in the partnership for
which the net value is being determined
(if any) and the fair market value of
property pledged to secure a partnership
liability (which is already taken into
account under § 1.752-2(h)(1)), less
obligations of the disregarded entity that
do not constitute, and are senior or of
equal priority to, § 1.752-2(b)(1)
payment obligations of the disregarded
entity.

One commentator suggested that the
final regulations should provide (or
clarify) that the net value of a
disregarded entity can vary depending
upon the priority of the § 1.752—2(b)(1)
payment obligation for which the value
is being computed. A commentator also
suggested that obligations of the
disregarded entity that are of equal
priority to § 1.752—2(b)(1) payment
obligations of the disregarded entity
should not be subtracted in their
entirety. Instead, the commentator
suggested that in determining the net
value of the disregarded entity, the final
regulations should subtract only the pro
rata portion of the amount of any
obligation of the disregarded entity that
is not a § 1.752-2(b)(1) payment
obligation of the disregarded entity and
that is of equal priority to the § 1.752—
2(b)(1) payment obligation of the
disregarded entity. Other commentators
suggested that prorating a disregarded
entity’s net value among equal priority
obligations would add unnecessary
complexity.

The comments illustrate the difficulty
of taking into account priorities among
obligations of the disregarded entity in
determining the net value of the entity
and the divergent views regarding the
approach that best measures the
economic risk of loss of a partner. The
IRS and the Treasury Department
believe that the regulations should
provide clear and administrable rules
that avoid unwarranted complexity. As
a result, the final regulations provide
that the net value of a disregarded entity
is determined by subtracting all
obligations (regardless of priority) of the
disregarded entity that do not constitute
§1.752-2(b)(1) payment obligations
from the fair market value of the assets
of the entity. That net value is reported
by the owner to each partnership for
which the disregarded entity may have
one or more § 1.752—2(b)(1) payment
obligations. Each such partnership
independently takes the net value of the
disregarded entity into account under
§1.752-2(k)(3) and allocates the net
value among liabilities of that
partnership in a reasonable and

consistent manner, taking into account
the relative priorities of those liabilities.
One commentator suggested that the
final regulations clarify that a
disregarded entity’s interest in another
partnership (other than the one for
which the net value is being
determined) is included as an asset to be
valued for purposes of the net value
calculation. This comment is adopted.

4. Valuation Events

Under the proposed regulations, after
the net value of a disregarded entity is
initially determined, the net value of the
disregarded entity is not redetermined
unless (1) the obligations of the
disregarded entity that do not
constitute, and are senior or of equal
priority to, § 1.752-2(b)(1) payment
obligations of the disregarded entity
change by more than a de minimis
amount or (2) there is more than a de
minimis contribution to or distribution
from the disregarded entity, of property
other than property pledged to secure a
partnership liability under § 1.752—
2(h)(1). In the preamble to the proposed
regulations, the IRS and the Treasury
Department requested comments on
whether other events (such as a sale of
substantially all of a disregarded entity’s
assets) should be specified as valuation
events.

One commentator suggested that the
disposition of a non-de minimis asset
should require an adjustment to the net
value of the disregarded entity only to
the extent such asset changed in value,
without valuing other assets held by the
disregarded entity. The final regulations
adopt this suggestion.

A commentator suggested that the
regulations provide that changes in the
owner’s legally enforceable obligation to
contribute to the disregarded entity be a
valuation event. The final regulations
adopt this comment.

Commentators suggested that certain
events that would require the net value
of a disregarded entity to be
redetermined under the proposed
regulations be eliminated as valuation
events. For example, one commentator
suggested that net value should not be
redetermined if a disregarded entity
refinances an obligation of the
disregarded entity in the same amount.
The IRS and the Treasury Department
believe that the refinancing of a
disregarded entity’s obligation is an
appropriate and administrable time to
redetermine the net value of a
disregarded entity. Accordingly, this
suggestion is not adopted.

Another commentator suggested that
the net value of a disregarded entity
should not be redetermined with respect
to a particular partnership in which the
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disregarded entity holds an interest if
(1) a contribution by the owner of the
disregarded entity to the disregarded
entity corresponds to an equal
contribution by the disregarded entity to
the partnership or (2) a distribution
from the partnership to the disregarded
entity corresponds to an equal
distribution by the disregarded entity to
the owner of the disregarded entity. The
IRS and the Treasury Department agree
that these transfers to a disregarded
entity, which remain in the disregarded
entity only briefly, should not be
valuation events. Accordingly, the final
regulations adopt this comment.

5. Timing Issues

Commentators requested that the final
regulations clarify the timing of the
reallocation of partnership liabilities
that may occur as a result of a change
in the net value of a disregarded entity.
The commentators suggested that, under
the proposed regulations, a change in
net value could result in a deemed
distribution under section 752(b) that
would require a determination of a
partner’s share of partnership liabilities
for basis purposes under §§ 1.705—1(a)
and 1.752—4(d).

The final regulations clarify when the
net value of a disregarded entity
initially must be determined if a
partnership interest is held by a
disregarded entity, and the partnership
has or incurs a liability, all or a portion
of which may be allocable to the owner
of the disregarded entity under § 1.752—
2(k). The final regulations clarify that a
disregarded entity’s net value generally
is determined as of the earlier of (A) the
first date occurring on or after the date
on which the requirement to determine
the net value of a disregarded entity
arises on which the partnership
otherwise determines a partner’s share
of partnership liabilities under
§§1.705-1(a) and 1.752—4(d), or (B) the
end of the partnership’s taxable year in
which the requirement to determine the
net value of a disregarded entity arises.
For example, if a valuation event occurs
during the partnership’s taxable year,
and subsequently, but before the end of
the taxable year, the partnership makes
a distribution that requires a
determination of the distributee
partner’s basis in the partnership, the
net value of the disregarded entity must
be redetermined as of the date of the
distribution.

Several commentators requested that
the final regulations permit an election
to redetermine the net value of a
disregarded entity annually, regardless
of the occurrence of a valuation event,
and that if only one valuation event
occurs during a partnership’s taxable

year, the owner have the option of using
the net value of the disregarded entity
as of the date of the valuation event
rather than as of the date on which the
partnership allocates liabilities under
section 752. Because a change in the net
value of a disregarded entity may
require a shift of liabilities among
partners, the IRS and the Treasury
Department believe that valuations
should be limited and should be
required only as the result of a valuation
event. Moreover, the timing of the net
value determination should generally
coincide with the date on which the
partnership otherwise determines
partners’ shares of partnership
liabilities. Accordingly, the final
regulations do not adopt these
comments.

6. Value of Pledged Property

Some commentators suggested that
the final regulations conform the rules
regarding the valuation of property
pledged by partners as security for
partnership liabilities with the rules
regarding the determination of the net
value of a disregarded entity. The
commentators also suggested allowing,
but not requiring, partners to revalue
pledged property annually. In response
to these comments, the final regulations
provide that if additional property is
made subject to a pledge, the addition
is treated as a new pledge and the net
fair market value of all of the pledged
property must be determined at that
time. The IRS and the Treasury
Department may continue to study
whether further modifications to the
pledge rule are necessary.

7. Compliance, Reporting, and Effective
Date

Some commentators asked that the
regulations provide that the partnership
may make certain assumptions if a
partner does not provide the
information required. The IRS and the
Treasury Department believe that
partnerships are responsible for
obtaining the required information in
order to allocate partnership liabilities
correctly among the partners, and that
the partnership agreement should
require that partners comply with the
reporting requirements in the
regulations. Thus, the final regulations
do not adopt this comment.

Some commentators suggested that
the estimated burden of complying with
the paperwork requirements in the
proposed regulations was too low. The
estimated number of respondents has
been increased from 500 to 1,500, and
the average estimated time per
respondent has been increased from 1
hour to 2 hours.

A commentator also suggested certain
grandfathering provisions for
partnerships with existing liabilities as
of the effective date of the regulations.
The IRS and the Treasury Department
believe that the same rules should apply
to all partnership liabilities incurred or
assumed by a partnership on or after the
date the regulations are final.
Accordingly, this comment is not
adopted.

Effective Date

The final regulations apply to
liabilities incurred or assumed by a
partnership on or after October 11, 2006
other than liabilities incurred or
assumed by a partnership pursuant to a
written binding contract in effect prior
to October 11, 2006.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. It is hereby
certified that the collection of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based on the fact
that the amount of time necessary to
report the required information will be
minimal. Accordingly, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these final regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Charlotte Chyr, Office of
Associate Chief Counsel (Passthroughs
and Special Industries).

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR parts 1 and 602
are amended as follows:
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PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *
m Par. 2. Section 1.704-2 is amended as
follows:
m 1. The text of paragraph (f)(2), the first
sentence of paragraph (g)(3), and the
third sentence of paragraph (i)(4) are
revised.
m 2. Paragraph (1)(1)(iv) is added.

The revisions and addition read as
follows:

§1.704-2 Allocations attributable to
nonrecourse liabilities.
* * * * *

* % %

(2) * * * A partner is not subject to
the minimum gain chargeback
requirement to the extent the partner’s
share of the net decrease in partnership
minimum gain is caused by a
recharacterization of nonrecourse
partnership debt as partially or wholly
recourse debt or partner nonrecourse
debt, and the partner bears the
economic risk of loss (within the
meaning of § 1.752-2) for the liability.

* * * * *
)***

(3) * * * A partner’s share of
partnership minimum gain is increased
to the extent provided in this paragraph
(g)(3) if a recourse or partner
nonrecourse liability becomes partially
or wholly nonrecourse. * * *

* * * * *

(i) I

(4) * * * A partner is not subject to
this minimum gain chargeback,
however, to the extent the net decrease
in partner nonrecourse debt minimum
gain arises because a partner
nonrecourse liability becomes partially
or wholly a nonrecourse liability. * * *
* * * * *

* % %

(%l) * x %

(iv) Paragraph (f)(2), the first sentence
of paragraph (g)(3), and the third
sentence of paragraph (i)(4) of this
section apply to liabilities incurred or
assumed by a partnership on or after
October 11, 2006 other than liabilities
incurred or assumed by a partnership
pursuant to a written binding contract
in effect prior to October 11, 2006. The
rules applicable to liabilities incurred or
assumed (or subject to a binding
contract in effect) prior to October 11,
2006 are contained in this section in
effect prior to October 11, 2006. (See 26
CFR part 1 revised as of April 1, 2006.)

* * * * *

m Par. 3. Section 1.752-2 is amended as
follows:

m 1. Paragraph (a), the last sentence of

paragraph (b)(6), and paragraph (h)(3)

are revised.

m 2. Paragraphs (k) and (1) are added.
The revisions and additions read as

follows:

§1.752-2 Partner’s share of recourse
liabilities.

(a) * * * A partner’s share of a
recourse partnership liability equals the
portion of that liability, if any, for which
the partner or related person bears the
economic risk of loss. The
determination of the extent to which a
partner bears the economic risk of loss
for a partnership liability is made under
the rules in paragraphs (b) through (k)
of this section.

* * * * *

(b) E N
(6) * * * See paragraphs (j) and (k) of
this section.

(h) * * *
(3) Valuation. The extent to which a
partner bears the economic risk of loss
for a partnership liability as a result of
a direct pledge described in paragraph
(h)(1) of this section or an indirect
pledge described in paragraph (h)(2) of
this section is limited to the net fair
market value of the property (pledged
property) at the time of the pledge or
contribution. If a partner provides
additional pledged property, the
addition is treated as a new pledge and
the net fair market value of the pledged
property (including but not limited to
the additional property) must be
determined at that time. For purposes of
this paragraph (h), if pledged property is
subject to one or more other obligations,
those obligations must be taken into
account in determining the net fair
market value of pledged property at the
time of the pledge or contribution.
* * * * *

(k) Effect of a disregarded entity—(1)
In general. In determining the extent to
which a partner bears the economic risk
of loss for a partnership liability, an
obligation under paragraph (b)(1) of this
section (§ 1.752—2(b)(1) payment
obligation) of a business entity that is
disregarded as an entity separate from
its owner under sections 856(i) or
1361(b)(3) or §§ 301.7701-1 through
301.7701-3 of this chapter (disregarded
entity) is taken into account only to the
extent of the net value of the
disregarded entity as of the allocation
date (as defined in paragraph (k)(2)(iv)
of this section) that is allocated to the
partnership liability as determined
under the rules of this paragraph (k).
The rules of this paragraph (k) do not
apply to a § 1.752-2(b)(1) payment

obligation of a disregarded entity to the
extent that the owner of the disregarded
entity is otherwise required to make a
payment (that satisfies the requirements
of paragraph (b)(1) of this section) with
respect to the obligation of the
disregarded entity.

(2) Net value of a disregarded entity—
(i) Definition. For purposes of this
paragraph (k), the net value of a
disregarded entity equals the
following—

(A) The fair market value of all assets
owned by the disregarded entity that
may be subject to creditors’ claims
under local law (including the
disregarded entity’s enforceable rights to
contributions from its owner and the
fair market value of an interest in any
partnership other than the partnership
for which net value is being determined,
but excluding the disregarded entity’s
interest in the partnership for which the
net value is being determined and the
net fair market value of property
pledged to secure a liability of the
partnership under paragraph (h)(1) of
this section); less

(B) All obligations of the disregarded
entity that do not constitute § 1.752—
2(b)(1) payment obligations of the
disregarded entity.

(ii) Timing of the net value
determination—(A) Initial
determination. If a partnership interest
is held by a disregarded entity, and the
partnership has or incurs a liability, all
or a portion of which may be allocable
to the owner of the disregarded entity
under this paragraph (k), the
disregarded entity’s net value must be
initially determined on the allocation
date described in paragraph (k)(2)(iv) of
this section.

(B) Other events. If a partnership
interest is held by a disregarded entity,
and the partnership has or incurs a
liability, all or a portion of which may
be allocable to the owner of the
disregarded entity under this paragraph
(k), then, if one or more valuation events
(as defined in paragraph (k)(2)(iii) of
this section) occur during the
partnership taxable year, except as
provided in paragraph (k)(2)(iii)(E) of
this section, the net value of the
disregarded entity is determined on the
allocation date described in paragraph
(k)(2)(iv) of this section.

(iii) Valuation events. The following
are valuation events for purposes of this
paragraph (k):

(A) A more than de minimis
contribution to a disregarded entity of
property other than property pledged to
secure a partnership liability under
paragraph (h)(1) of this section, unless
the contribution is followed
immediately by a contribution of equal
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net value by the disregarded entity to
the partnership for which the net value
of the disregarded entity otherwise
would be determined, taking into
account any obligations assumed or
taken subject to in connection with such
contributions.

(B) A more than de minimis
distribution from a disregarded entity of
property other than property pledged to
secure a partnership liability under
paragraph (h)(1) of this section, unless
the distribution immediately follows a
distribution of equal net value to the
disregarded entity by the partnership for
which the net value of the disregarded
entity otherwise would be determined,
taking into account any obligations
assumed or taken subject to in
connection with such distributions.

(C) A change in the legally
enforceable obligation of the owner of
the disregarded entity to make
contributions to the disregarded entity.

(D) The incurrence, refinancing, or
assumption of an obligation of the
disregarded entity that does not
constitute a § 1.752—-2(b)(1) payment
obligation of the disregarded entity.

(E) The sale or exchange of a non-de
minimis asset of the disregarded entity
(in a transaction that is not in the
ordinary course of business). In this
case, the net value of the disregarded
entity may be adjusted only to reflect
the difference, if any, between the fair
market value of the asset at the time of
the sale or exchange and the fair market
value of the asset when the net value of
the disregarded entity was last
determined. The adjusted net value is
taken into account for purposes of
§1.752-2(k)(1) as of the allocation date.

(iv) Allocation Date. For purposes of
this paragraph (k), the allocation date is
the earlier of—

(A) The first date occurring on or after
the date on which the requirement to
determine the net value of a disregarded
entity arises under paragraph
(k)(2)(ii)(A) or (B) of this section on
which the partnership otherwise
determines a partner’s share of
partnership liabilities under §§ 1.705—
1(a) and 1.752—-4(d); or

(B) The end of the partnership’s
taxable year in which the requirement to
determine the net value of a disregarded
entity arises under paragraph
(k)(2)(11)(A) or (B) of this section.

(3) Multiple liabilities. If one or more
disregarded entities have § 1.752-2(b)(1)
payment obligations with respect to one
or more liabilities of a partnership, the
partnership must allocate the net value
of each disregarded entity among
partnership liabilities in a reasonable
and consistent manner, taking into

account the relative priorities of those
liabilities.

(4) Reduction in net value of a
disregarded entity. For purposes of this
paragraph (k), the net value of a
disregarded entity is determined by
taking into account a subsequent
reduction in the net value of the
disregarded entity if, at the time the net
value of the disregarded entity is
determined, it is anticipated that the net
value of the disregarded entity will
subsequently be reduced and the
reduction is part of a plan that has as
one of its principal purposes creating
the appearance that a partner bears the
economic risk of loss for a partnership
liability.

(5) Information to be provided by the
owner of a disregarded entity. A partner
that may be treated as bearing the
economic risk of loss for a partnership
liability based upon a § 1.752-2(b)(1)
payment obligation of a disregarded
entity must provide information to the
partnership as to the entity’s tax
classification and the net value of the
disregarded entity that is appropriately
allocable to the partnership’s liabilities
on a timely basis.

(6) Examples. The following examples
illustrate the rules of this paragraph (k):

Example 1. Disregarded entity with net
value of zero. (i) In 2007, A forms a wholly
owned domestic limited liability company,
LLC, with a contribution of $100,000. A has
no liability for LLC’s debts, and LLC has no
enforceable right to contribution from A.
Under § 301.7701-3(b)(1)(ii) of this chapter,
LLC is a disregarded entity. Also in 2007,
LLC contributes $100,000 to LP, a limited
partnership with a calendar year taxable year,
in exchange for a general partnership interest
in LP, and B and C each contributes $100,000
to LP in exchange for a limited partnership
interest in LP. The partnership agreement
provides that only LLC is required to make
up any deficit in its capital account. On
January 1, 2008, LP borrows $300,000 from
a bank and uses $600,000 to purchase
nondepreciable property. The $300,000 debt
is secured by the property and is also a
general obligation of LP. LP makes payments
of only interest on its $300,000 debt during
2008. LP has a net taxable loss in 2008, and
under §§1.705-1(a) and 1.752—4(d), LP
determines its partners’ shares of the
$300,000 debt at the end of its taxable year,
December 31, 2008. As of that date, LLC
holds no assets other than its interest in LP.

(ii) Because LLC is a disregarded entity, A
is treated as the partner in LP for Federal tax
purposes. Only LLC has an obligation to
make a payment on account of the $300,000
debt if LP were to constructively liquidate as
described in paragraph (b)(1) of this section.
Therefore, under this paragraph (k), A is
treated as bearing the economic risk of loss
for LP’s $300,000 debt only to the extent of
LLC’s net value. Because that net value is $0
on December 31, 2008, when LP determines
its partners’ shares of its $300,000 debt, A is

not treated as bearing the economic risk of
loss for any portion of LP’s $300,000 debt. As
aresult, LP’s $300,000 debt is characterized
as nonrecourse under § 1.752—-1(a) and is
allocated as required by §1.752-3.

Example 2. Disregarded entity with positive
net value. (i) The facts are the same as in
Example 1 except that on January 1, 2009, A
contributes $250,000 to LLC. On January 5,
2009, LLC borrows $100,000 and LLC shortly
thereafter uses the $350,000 to purchase
unimproved land. LP makes payments of
only interest on its $300,000 debt during
2009. As of December 31, 2009, LLC holds its
interest in LP and the land, the value of
which has declined to $275,000. LP has a net
taxable loss in 2009, and under §§1.705—1(a)
and 1.752—4(d), LP determines its partners’
shares of the $300,000 debt at the end of its
taxable year, December 31, 2009.

(ii) A’s contribution of $250,000 to LLC on
January 1, 2009, constitutes a more than de
minimis contribution of property to LLC
under paragraph (k)(2)(iii)(A) of this section
and the debt incurred by LLC on January 5,
2009, is a valuation event under paragraph
(k)(2)(iii)(D) of this section. Accordingly,
under paragraph (k)(2)(ii) of this section,
LLC’s value must be redetermined as of the
end of the partnership’s taxable year. At that
time LLC’s net value is $175,000 ($275,000
land—$100,000 debt). Accordingly, $175,000
of LP’s $300,000 debt will be recharacterized
as recourse under § 1.752—1(a) and allocated
to A under this section, and the remaining
$125,000 of LP’s $300,000 debt will remain
characterized as nonrecourse under §1.752—
1(a) and is allocated as required by §1.752—
3.

Example 3. Multiple partnership liabilities.
(i) The facts are the same as in Example 2
except that on January 1, 2010, A forms
another wholly owned domestic limited
liability company, LLC2, with a contribution
of $120,000. Shortly thereafter, LLC2 uses the
$120,000 to purchase stock in X corporation.
A has no liability for LLC2’s debts, and LLC2
has no enforceable right to contribution from
A. Under §301.7701-3(b)(1)(ii) of this
chapter, LLC2 is a disregarded entity. On July
1, 2010, LP borrows $100,000 from a bank
and uses the $100,000 to purchase
nondepreciable property. The $100,000 debt
is secured by the property and is also a
general obligation of LP. The $100,000 debt
is senior in priority to LP’s existing $300,000
debt. Also, on July 1, 2010, LLC2 agrees to
guarantee both LP’s $100,000 and $300,000
debts. LP makes payments of only interest on
both its $100,000 and $300,000 debts during
2010. LP has a net taxable loss in 2010 and,
under §§1.705—1(a) and 1.752—4(d), must
determine its partners’ shares of its $100,000
and $300,000 debts at the end of its taxable
year, December 31, 2010. As of that date, LLC
holds its interest in LP and the land, and
LLC2 holds the X corporation stock which
has appreciated in value to $140,000.

(ii) Both LLC and LLC2 have obligations to
make a payment on account of LP’s debts if
LP were to constructively liquidate as
described in paragraph (b)(1) of this section.
Therefore, under paragraph (k)(1) of this
section, A is treated as bearing the economic
risk of loss for LP’s $100,000 and $300,000
debts only to the extent of the net values of
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LLC and LLC2, as allocated among those
debts in a reasonable and consistent manner
pursuant to paragraph (k)(3) of this section.

(iii) No events have occurred that would
allow a valuation of LLC under paragraph
(k)(2)(iii) of this section. Therefore, LLC’s net
value remains $175,000. LLC2’s net value as
of December 31, 2010, when LP determines
its partners’ shares of its liabilities, is
$140,000. Under paragraph (k)(3) of this
section, LP must allocate the net values of
LLC and LLC2 between its $100,000 and
$300,000 debts in a reasonable and consistent
manner. Because the $100,000 debt is senior
in priority to the $300,000 debt, LP first
allocates the net values of LLC and LLC2, pro
rata, to its $100,000 debt. Thus, LP allocates
$56,000 of LLC’s net value and $44,000 of
LLC2’s net value to its $100,000 debt, and A
is treated as bearing the economic risk of loss
for all of LP’s $100,000 debt. As a result, all
of LP’s $100,000 debt is characterized as
recourse under § 1.752—1(a) and is allocated
to A under this section. LP then allocates the
remaining $119,000 of LLC’s net value and
LLC2’s $96,000 net value to its $300,000
debt, and A is treated as bearing the
economic risk of loss for a total of $215,000
of the $300,000 debt. As a result, $215,000
of LP’s $300,000 debt is characterized as
recourse under § 1.752—1(a) and is allocated
to A under this section, and the remaining
$85,000 of LP’s $300,000 debt is
characterized as nonrecourse under § 1.752—
1(a) and is allocated as required by § 1.752—
3. This example illustrates one reasonable
method of allocating net values of
disregarded entities among multiple
partnership liabilities.

Example 4. Disregarded entity with
interests in two partnerships. (i) In 2007, B
forms a wholly owned domestic limited
liability company, LLC, with a contribution
of $175,000. B has no liability for LLC’s debts
and LLC has no enforceable right to
contribution from B. Under § 301.7701—
3(b)(1)(ii) of this chapter, LLC is a
disregarded entity. LLC contributes $50,000
to LP1 in exchange for a general partnership
interest in LP1, and $25,000 to LP2 in
exchange for a general partnership interest in
LP2. LLC retains the $100,000 in cash. Both
LP1 and LP2 have taxable years than end on
December 31 and, under both LP1’s and
LP2’s partnership agreements, only LLC is
required to make up any deficit in its capital
account. During 2007, LP1 and LP2 incur
partnership liabilities that are general
obligations of the partnership. LP1 borrows
$300,000 (Debt 1), and LP2 borrows $60,000
(Debt 2) and $40,000 (Debt 3). Debt 2 is
senior in priority to Debt 3. LP1 and LP2
make payments of only interest on Debts 1,
2, and 3 during 2007. As of the end of taxable
year 2007, LP1 and LP2 each have a net
taxable loss and must determine its partners’
shares of partnership liabilities under
§§1.705-1(a) and 1.752—4(d) as of December
31, 2007. As of that date, LLC’s interest in
LP1 has a fair market value of $45,000, and
LLC’s interest in LP2 has a fair market value
of $15,000.

(ii) Because LLGC is a disregarded entity, B
is treated as the partner in LP1 and LP2 for
federal tax purposes. Only LLC has an
obligation to make a payment on account of

Debts 1, 2, and 3 if LP1 and LP2 were to
constructively liquidate as described in
paragraph (b)(1) of this section. Therefore,
under this paragraph (k), B is treated as
bearing the economic risk of loss for LP1’s
and LP2’s liabilities only to the extent of
LLC’s net value as of the allocation date,
December 31, 2007.

(iii) LLC’s net value with respect to LP1 is
$115,000 ($100,000 cash + $15,000 interest in
LP2). Therefore, under paragraph (k)(1) of
this section, B is treated as bearing the
economic risk of loss for $115,000 of Debt 1.
Accordingly, $115,000 of LP1’s $300,000
debt is characterized as recourse under
§1.752—1(a) and is allocated to B under this
section. The balance of Debt 1 ($185,000) is
characterized as nonrecourse under §1.752—
1(a) and is allocated as required by § 1.752—
3.

(iv) LLC’s net value with respect to LP2 is
$145,000 ($100,000 cash + $45,000 interest in
LP1). Therefore, under paragraph (k)(1) of
this section, B is treated as bearing the
economic risk of loss with respect to Debts
2 and 3 only to the extent of $145,000.
Because Debt 2 is senior in priority to Debt
3, LP2 first allocates $60,000 of LL.C’s net
value to Debt 2. LP2 then allocates $40,000
of LLC’s net value to Debt 3. As a result, both
Debts 2 and 3 are characterized as recourse
under § 1.752—1(a) and allocated to B. This
example illustrates one reasonable method of
allocating the net value of a disregarded
entity among multiple partnership liabilities.

(1) Effective dates. Paragraph (a), the
last sentence of paragraph (b)(6), and
paragraphs (h)(3) and (k) of this section
apply to liabilities incurred or assumed
by a partnership on or after October 11,
2006, other than liabilities incurred or
assumed by a partnership pursuant to a
written binding contract in effect prior
to that date. The rules applicable to
liabilities incurred or assumed (or
subject to a binding contract in effect)
prior to October 11, 2006 are contained
in § 1.752-2 in effect prior to October
11, 2006, (see 26 CFR part 1 revised as
of April 1, 2006).

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 5. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

m Par. 6. Section 602.101 paragraph (b)
is amended by adding a new entry to the
table for “1.752—-2" to read as follows:

§602.101 OMB Control numbers.

* * * * *
(b) * % %
CFR part or section where C(L)“;\Z%“
identified and described Control No
1.752-2 oo 1545-1905

CFR part or section where C(l;'r\;ﬁant
identified and described Control No.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: June 30, 2006.
Eric Solomon,

Acting Deputy Assistant Secretary of the
Treasury.

Editorial Note: This document was
received at the Office of the Federal Register
on October 4, 2006.

[FR Doc. E6-16719 Filed 10-10-06; 8:45 am]|
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2005-AL~0004-200619a;
FRL-8229-8]

Approval and Promulgation of
Implementation Plans; Alabama:
Volatile Organic Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Alabama State Implementation Plan
(SIP), submitted by the Alabama
Department of Environmental
Management (ADEM) on November 18,
2005. The revisions include
modifications to Alabama’s Volatile
Organic Compounds (VOCs) rules found
at Alabama Administrative Code (AAC)
Chapter 335—-3—-1. ADEM is taking an
action that was similarly approved by
EPA on November 29, 2004 (69 FR
69298). The revision adds several
compounds to the list of compounds
excluded from the definition of VOC on
the basis that they make a negligible
contribution to ozone formation. This
action is being taken pursuant to section
110 of the Clean Air Act (CAA).

DATES: This direct final rule is effective
December 11, 2006 without further
notice, unless EPA receives adverse
comment by November 13, 2006. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. “EPA-R04—
OAR-2005—-AL-0004,” by one of the
following methods:
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1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: difrank.stacy@epa.gov.

3. Fax: 404-562-9019.

4. Mail: “EPA-R04-0OAR-2005-AL—
0004,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960.

5. Hand De%ively or Courier: Stacy
DiFrank, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division 12th floor, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street, SW., Atlanta, Georgia 30303—
8960. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

Instructions: Direct your comments to
Docket ID No. “EPA-R04-OAR-2005—
AL-0004.” EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov website is an
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Stacy DiFrank, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9042.
Ms. DiFrank can also be reached via
electronic mail at
difrank.stacy@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Today’s Action

On November 18, 2005, ADEM
submitted proposed SIP revisions to
EPA for review and approval into the
Alabama SIP. The revisions include
changes made by the State of Alabama
to AAC Chapter 335-3-1, regarding
VOCs. The rules became state effective
on December 12, 2005. EPA is now
taking direct final action to approve the
proposed revisions, which include
revising the definition of VOC, which is
a part of the State’s strategy to meet the
national ambient air quality standards
(NAAQS) by reducing emissions of
VOCGs. In summary, the revisions
submitted by ADEM added four
compounds to the list of those excluded
from the definition of VOC, on the basis
that these compounds make a negligible
contribution to ozone formation. The
revision modified the definition to say
that: 1,1,1,2,2,3,3-heptafluoro-3-
methoxy-propane (n-C3F,0OCHj3) (known
as HFE-7000); 3-ethoxy-
1,1,1,2,3,4,4,5,5,6,6,6-dodecafluro-2-
(trifluoromethyl) hexane (known as
HFE-7500), 1,1,1,2,3,3,3-

heptafluoropropane (known as HFC—
227ea); and methyl formate
(HCOOOCHs;) will be considered to be
negligibly reactive. The revisions
summarized above are approvable
pursuant to section 110 of the CAA.

II. Background

Tropospheric ozone, commonly
known as smog, occurs when VOCs and
nitrogen oxides (NOx) react in the
atmosphere. Because of the harmful
health effects of ozone, EPA limits the
amount of VOCs and NOx that can be
released into the atmosphere. VOCs are
those compounds of carbon (excluding
carbon monoxide, carbon dioxide,
carbonic acid, metallic carbides, or
carbonates, and ammonium carbonate)
which form ozone through atmospheric
photochemical reactions. Compounds of
carbon (or organic compounds) have
different levels of reactivity; they do not
react at the same speed, or do not form
ozone to the same extent.

It has been EPA’s policy that
compounds of carbon with a negligible
level of reactivity need not be regulated
to reduce ozone (see 42 FR 35314, July
8, 1977). EPA determines whether a
given carbon compound has
“negligible” reactivity by comparing the
compound’s reactivity to the reactivity
of ethane. EPA lists these compounds in
its regulations at 40 CFR 51.100(s), and
excludes them from the definition of
VOC. The chemicals on this list are
often called “negligibly reactive.” EPA
may periodically revise the list of
negligibly reactive compounds to add
compounds to or delete them from the
list.

EPA finalized a similar rule on
November 29, 2004 (69 FR 69298),
approving the addition of the four
compounds listed in Section I above to
the list of those excluded from the
definition of VOC.

II1. Final Action

EPA is approving revisions to the
Alabama SIP to include changes made
to Alabama’s VOG regulations which are
part of the State’s strategy to meet the
NAAQS. These changes are consistent
with the CAA.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective December 11, 2006
without further notice unless the
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Agency receives adverse comments by
November 13, 2006.

If EPA receives such comments, then
EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period. Parties
interested in commenting should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on December 11,
2006 and no further action will be taken
on the proposed rule.

1V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of

power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a

EPA APPROVED ALABAMA REGULATIONS

report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 11, 2006. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: September 18, 2006.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart B—Alabama

m 2. Section 52.50(c) is amended by
revising entries for “Section 335-3—
1.02” to read as follows:

§52.50 Identification of plan.
* * * * *
(C) * *x %

Sta}i% r(]:ita- Title/subject State effective date EPA approval date Explanation
Chapter 335-3—1 General provisions
Section 335—  Definitions .........coceeiiiiiiiiiieec e 12/12/2005 10/11/06 [Insert citation
3-1-.02. of publication].
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* * * * *

[FR Doc. E6-16812 Filed 10-10-06; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 213
[Docket No. FRA-2005-22522]
RIN 2130-AB71

Track Safety Standards; Inspections of
Joints in Continuous Welded Rail
(CWR)

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: FRA is amending the Federal
Track Safety Standards to improve the
inspection of rail joints in continuous
welded rail (CWR). On November 2,
2005, FRA published an Interim Final
Rule (IFR) addressing the inspection of
rail joints in CWR. FRA requested
comments on the provisions of the IFR
and stated that a final rule would be
issued after a review of those comments.
This final rule adopts a portion of the
IFR and makes changes to other
portions. This final rule requires track
owners to develop and implement a
procedure for the detailed inspection of
CWR rail joints and also requires track
owners to keep records of those
inspections.

DATES: This final rule is effective
October 31, 2006.

FOR FURTHER INFORMATION CONTACT:
Kenneth Rusk, Staff Director, Office of
Safety, FRA, 1120 Vermont Avenue
NW., Washington, DC 20590,
Telephone: (202) 493-6236; or Sarah
Grimmer, Trial Attorney, Office of Chief
Counsel, FRA, 1120 Vermont Ave NW.,
Washington, DC 20950, Telephone (202)
493-6390.

SUPPLEMENTARY INFORMATION:
Background

1. Continuous Welded Rail (CWR)
A. General

CWR refers to the way in which rail
is joined together to form track. In CWR,
rails are welded together to form one
continuous rail that may be several
miles long. Although CWR is normally
one continuous rail, there can be joints?

1Rail joints commonly consist of two joint bars
that are bolted to the sides of the rail and that
contact the rail at the bottom surface of the rail head
and the top surface of the rail base.

in it for one or more reasons: the need
for insulated joints that electrically
separate track segments for signaling
purposes, the need to terminate CWR
installations at a segment of jointed rail,
or the need to remove and replace a
section of defective rail.

B. Statutory and Regulatory History of
CWR

The Federal Railroad Administration
(FRA) issued the first Federal Track
Safety Standards in 1971. See 36 FR
20336 (October 20, 1971). FRA
addressed CWR in a rather general
manner, stating, in §213.119, that
railroads must install CWR at a rail
temperature that prevents lateral
displacement of track or pull-aparts of
rail ends and that CWR should not be
disturbed at rail temperatures higher
than the installation or adjusted
installation temperature.

In 1982, FRA deleted § 213.119,
because FRA believed it was so general
in nature that it provided little guidance
to railroads and it was difficult to
enforce. See 47 FR 7275 (February 18,
1982) and 47 FR 39398 (September 7,
1982). FRA stated: “While the
importance of controlling thermal
stresses within continuous welded rail
has long been recognized, research has
not advanced to the point where
specific safety requirements can be
established.” 47 FR 7279. FRA
explained that continuing research
might produce reliable data in this area
in the future.

The Rail Safety Enforcement and
Review Act of 1992 (Public Law 102—
365, September 3, 1992), required that
FRA evaluate procedures for installing
and maintaining CWR. In 1994,
Congress required DOT to evaluate cold
weather installation procedures for
CWR (Federal Railroad Safety
Reauthorization Act (Pub. L. 103-272,
July 5, 1994)). In light of the evaluation
of those procedures, as well as
information resulting from FRA’s own
research and development, FRA
addressed CWR procedures by adding
§213.119 during its 1998 revision of the
Track Safety Standards. See 63 FR
33992 (June 22, 1998).

Section 213.119, as added in 1998,
requires railroads to develop procedures
that, at a minimum, provide for the
installation, adjustment, maintenance,
and inspection of CWR, as well as a
training program and minimal
recordkeeping requirements. Section
213.119 does not dictate which
procedures a railroad must use in its
CWR plan. It allows each railroad to
develop and implement its individual
CWR plan based on procedures which
have proven effective for it over the

years. Accordingly, procedures can vary
from railroad to railroad.

On August 10, 2005, President Bush
signed the Safe, Accountable, Flexible,
Efficient Transportation Equity Act: A
Legacy for Users (SAFETEA-LU), (Pub.
L. 109-59, August 10, 2005) into law.
Section 9005(a) of SAFETEA-LU
amended 49 U.S.C. 20142 by adding a
new subsection (e) as follows:

(e) Track Standards.—

(1) In General.—Within 90 days after the
date of enactment of this subsection, the
Federal Railroad Administration shall—

(A) require each track owner using
continuous welded rail track to include
procedures (in its procedures filed with the
Administration pursuant to section 213.119
of title 49, Code of Federal Regulations) to
improve the identification of cracks in rail
joint bars;

(B) instruct Administration track
inspectors to obtain copies of the most recent
continuous welded rail programs of each
railroad within the inspectors’ areas of
responsibility and require that inspectors use
those programs when conducting track
inspections; and

(C) establish a program to review
continuous welded rail joint bar inspection
data from railroads and Administration track
inspectors periodically.

(2) Inspection.—Whenever the
Administration determines that it is
necessary or appropriate, the Administration
may require railroads to increase the
frequency of inspection, or improve the
methods of inspection, of joint bars in
continuous welded rail.

Pursuant to this mandate, on
November 2, 2005, FRA revised the
Track Safety Standards of 49 CFR part
213 by publishing the IFR, 70 FR 66288,
which addresses CWR. FRA requested
comments on the IFR and provided the
Railroad Safety Advisory Committee
(RSAC) with an opportunity to review
the comments on the IFR. On February
22,2006, RSAC established the Track
Safety Standards Working Group
(working group). The working group
was given two tasks: (1) Resolution of
comments on the IFR, and (2)
recommendations regarding FRA’s role
in oversight of CWR programs,
including analysis of data to determine
effective management of CWR safety by
the railroads. The first task, referred to
as “‘Phase I’ of the CWR review,
includes analyzing the IFR on
inspection of joint bars in CWR
territory, reviewing the comments to the
IFR, and preparing recommendations for
the final rule. The publication of this
final rule concludes ‘“Phase I"” of
RSAC’s referral to the working group.
The working group is currently
reviewing ‘“Phase II”’ of RSAC’s referral,
which involves an examination of all of
§213.119. The working group plans to



59678 Federal Register/Vol. 71,

No. 196 / Wednesday, October 11, 2006 /Rules and Regulations

report on its Phase II task to the RSAC
at the next full RSAC meeting.

II. Railroad Safety Advisory Committee
(RSAC) Overview

In March 1996, FRA established
RSAGC, which provides a forum for
developing consensus recommendations
to FRA’s Administrator on rulemakings
and other safety program issues. The
RSAC includes representation from all
of the agency’s major customer groups,
including railroads, labor organizations,
suppliers and manufacturers, and other
interested parties. A list of group
members follows:

American Association of Private Railroad Car
Owners (AARPCO);

American Association of State Highway &
Transportation Officials (AASHTO);

American Chemistry Council;

American Petrochemical Institute;

American Public Transportation Association
(APTA);

American Short Line and Regional Railroad
Association (ASLRRA);

American Train Dispatchers Association
(ATDA);

Association of American Railroads (AAR);

Association of Railway Museums (ARM);

Association of State Rail Safety Managers
(ASRSM);

Brotherhood of Locomotive Engineers and
Trainmen (BLET);

Brotherhood of Maintenance of Way
Employees Division (BMWED);

Brotherhood of Railroad Signalmen (BRS);

Chlorine Institute;

Federal Transit Administration (FTA);*

Fertilizer Institute;

High Speed Ground Transportation
Association (HSGTA);

Institute of Makers of Explosives;

International Association of Machinists and
Aerospace Workers;

International Brotherhood of Electrical
Workers (IBEW);

Labor Council for Latin American
Advancement (LCLAA)*;

League of Railway Industry Women*;

National Association of Railroad Passengers
(NARP);

National Association of Railway Business
Women?*;

National Conference of Firemen & Oilers;

National Railroad Construction and
Maintenance Association;

National Railroad Passenger Corporation
(Amtrak);

National Transportation Safety Board
(NTSB)*;

Railway Supply Institute (RSI);

Safe Travel America (STA);

Secretaria de Comunicaciones y Transporte*;

Sheet Metal Workers International
Association (SMWIA);

Tourist Railway Association Inc.;

Transport Canada*;

Transport Workers Union of America (TWU);

Transportation Communications
International Union/BRC (TCIU/BRC);

Transportation Security Administration
(TSA); and

United Transportation Union (UTU).

*Indicates associate, non-voting membership.

When appropriate, FRA assigns a task
to RSAC, and after consideration and
debate, RSAC may accept or reject the
task. If the task is accepted, RSAC
establishes a working group that
possesses the appropriate expertise and
representation of interests to develop
recommendations to FRA for action on
the task. These recommendations are
developed by consensus. A working
group may establish one or more task
forces to develop facts and options on
a particular aspect of a given task. The
task force then provides that
information to the working group for
consideration. If a working group comes
to unanimous consensus on
recommendations for action, the
package is presented to the full RSAC
for a vote. If the proposal is accepted by
a simple majority of RSAC, the proposal
is formally recommended to FRA. FRA
then determines what action to take on
the recommendation. Because FRA staff
plays an active role at the working
group level in discussing the issues and
options and in drafting the language of
the consensus proposal, FRA is often
favorably inclined toward the RSAC
recommendation.

However, FRA is in no way bound to
follow the recommendation, and the
agency exercises its independent
judgment on whether the recommended
rule achieves the agency’s regulatory
goal, is soundly supported, and is in
accordance with policy and legal
requirements. Often, FRA varies in some
respects from the RSAC
recommendation in developing the
actual regulatory proposal or final rule.
Any such variations would be noted and
explained in the rulemaking document
issued by FRA. If the working group or
RSAC is unable to reach consensus on
recommendations for action, FRA
moves ahead to resolve the issue
through traditional rulemaking
proceedings.

III. RSAC Track Safety Standards
Working Group

After its establishment on February
22, 2006, the working group reconvened
on April 4-5, 2006, April 26-28, 2006,
May 24-25, 2006, and ]uly 19-20, 2006
to discuss revisions to the IFR for this
final rule. The working group
considered all the comments and
reached consensus on recommendations
for a final rule. These recommendations
were presented to the RSAC and on
August 11, 2006, the RSAC accepted
these recommendations. The RSAC
voted to forward these
recommendations to FRA as the basis

for a final rule on the inspection of CWR
joints.

FRA has worked closely with the
RSAC in developing its
recommendations and believes that the
RSAC has effectively addressed
inspection of CWR joints. FRA has
greatly benefitted from the open,
informed exchange of information
during the meetings. There is a general
consensus among the railroads, rail
labor organizations, state safety
managers, and FRA concerning the
primary principles FRA sets forth in this
final rule. The working group has also
benefitted from participation of NTSB
staff. FRA believes that the expertise
possessed by the RSAC representatives
enhances the value of the
recommendations, and FRA has made
every effort to incorporate them in this
rule.

IV. Train Accidents Involving Joints in
CWR

Since FRA’s 1998 revision of the
Track Safety Standards, there have been
a number of train accidents in which the
failure of a rail joint in CWR was a
factor. The NTSB investigated three
recent accidents and made
recommendations to FRA concerning
joints in CWR. The NTSB
recommendations closely parallel the
statutory mandate requiring this IFR.
The three accidents and subsequent
NTSB recommendations are described
below.

A. Derailment of Canadian Pacific
Railroad Train 292—16 Near Minot, ND

On January 18, 2002, Canadian Pacific
Railway (CPR) freight train 292—15
derailed 31 of its 112 cars about 2 mile
west of the city limits of Minot, North
Dakota. Five tank cars carrying
anhydrous ammonia, a liquefied
compressed gas, catastrophically
ruptured, and a vapor plume covered
the derailment site and surrounding
area. About 11,600 people occupied the
area affected by the vapor plume. One
resident was fatally injured, and 60 to
65 residents of the neighborhood nearest
the derailment site were rescued. As a
result of the accident, 11 people
sustained serious injuries, and 322
people, including the two train crew
members, sustained major injuries.
Damages exceeded $2 million, and more
than $8 million has been spent in
environmental remediation.

In its Railroad Accident Report,2 the
NTSB determined that the probable

2NTSB Railroad Accident Report: Derailment of
Canadian Pacific Railway Freight Train 292-16 and
Subsequent Release of Anhydrous Ammonia Near
Minot, North Dakota, January 18, 2002 (NTSB/
RAR-04-01) (March 9, 2004).
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cause of the derailment was “an
ineffective Canadian Pacific Railway
inspection and maintenance program
that did not identify and replace
cracked joint bars before they
completely fractured and led to the
breaking of the rail at the joint.” The
NTSB found that the catastrophic failure
of five tank cars and the instantaneous
release of 146,700 gallons of anhydrous
ammonia also contributed to the
severity of the accident.

The NTSB issued several findings in
its report. The NTSB found that the
train derailed because joint bars at the
east end of the plug rail 3 fractured
(either under the previous train or as the
accident train passed over the joint),
and then, after the joint bars fractured,
the rail itself also fractured and broke
away. The NTSB found that CPR’s
inspection procedures regarding rail
joint bars in CWR were inadequate to
properly inspect and maintain joints
within CWR, and those inadequate
procedures allowed undetected cracking
in the joint bars at the accident location
to grow to a critical size. In a similar
vein, the NTSB found that FRA’s
requirements regarding rail joint bars in
CWR were ineffective, because they did
not require on-the-ground visual
inspections or nondestructive testing
adequate to identify cracks before they
grow to critical size and result in joint
bar failure.

The NTSB also found that FRA’s
oversight of CPR’s CWR program was
ineffective, because FRA neither
reviewed the CWR program nor ensured
that its track inspectors had copies of
the CWR programs to determine if the
railroad was in compliance with it. As
a result of these findings, the NTSB
made seven safety recommendations, of
which the most relevant are quoted
below.

Require all railroads with continuous
welded rail track to include procedures (in
the programs that are filed with the Federal
Railroad Administration) that prescribe on-
the-ground visual inspections and
nondestructive testing techniques for
identifying cracks in rail joint bars before
they grow to critical size. (R-04-1).

Establish a program to periodically review
continuous welded rail joint bar inspection
data from railroads and Federal Railroad
Administration track inspectors and, when
determined necessary, require railroads to
increase the frequency or improve the
methods of inspection of joint bars in
continuous welded rail. (R-04-2).

Instruct Federal Railroad Administration
track inspectors to obtain copies of the most
recent continuous welded rail programs of

3 A “plug rail” describes a short piece of rail
inserted into a length of CWR to replace a similar
piece that was removed because of defects or
damage.

the railroads that fall within the inspectors’
areas of responsibility and require that
inspectors use those programs when
conducting track inspections. (R-04-3).

B. Derailment of Amtrak Train No. 58
Near Flora, MS

On April 6, 2004, National Railroad
Passenger Corporation (Amtrak) train
No. 58 (City of New Orleans) derailed on
Canadian National Railway Company
track near Flora, Mississippi. The entire
train derailed, including one
locomotive, one baggage car, and eight
passenger cars. The derailment resulted
in one fatality, three serious injuries,
and 43 minor injuries. The equipment
costs associated with the accident
totaled about $7 million.

In its Railroad Accident Report,* the
NTSB determined that the probable
cause of the accident was ““the failure of
the Canadian National Railway
Company to properly maintain and
inspect its track, resulting in rail shift
and the subsequent derailment of the
train, and the Federal Railroad
Administration’s ineffective oversight to
ensure proper maintenance of the track
by the railroad.” The NTSB made two
recommendations to FRA, one of which
is relevant to the discussion here.

Emphasize to your track inspectors the
importance of enforcing a railroad’s
continuous welded rail program as a part of
the Federal Track Safety Standards, and
verify that inspectors are documenting
noncompliance with the railroad’s program.
(R-05-05).

C. Derailment of Union Pacific Train
ZLAMN-16 Near Pico Rivera, CA

On October 16, 2004, Union Pacific
(UP) freight train ZLAMN-16 derailed 3
locomotives and 11 cars near Pico
Rivera, California. Small amounts of
hazardous materials were released from
the transported cargo. There were no
injuries to area residents, the train crew,
or the emergency response personnel.
UP estimated the monetary damage at
$2.7 million.

In its Railroad Accident Brief,5 the
NTSB determined “‘that the probable
cause of the derailment was the failure
of a pair of insulated joint bars due to
fatigue cracking. Contributing to the
accident was the lack of an adequate on-
the-ground inspection program for
identifying cracks in rail joint bars
before they grow to critical size.”

The NTSB reiterated two of the
recommendations that it had made to

4Railroad Accident Report: Derailment of Amtrak
Train No. 58, City of New Orleans, Near Flora,
Mississippi, April 6, 2004 (NTSB/RAR-05/02) (July
26, 2005).

5NTSB Railroad Accident Brief: Accident No.
DCA-05-FR-002 (NTSB/RAB-05/02) (March 9,
2004).

FRA after the Minot, North Dakota
accident: (1) R-04—01 about on-the-
ground visual inspections and
nondestructive testing techniques and
(2) R—04—02 about a program to review
joint bar inspection data. The NTSB
stated further in its brief:

The CWR track involved in the Pico Rivera
accident had all the inspections required by
the UP and the FRA. In some instances, the
inspections were done more frequently than
required. Nevertheless, the inspections failed
to detect the developing problems and
ultimate failure. Additionally, during the 2
days after the last inspection, more than 100
trains passed over the insulated joint bars
without either discovering or reporting a
defect. Trains traversed the area after the
insulated joint bars were completely broken,
as evidenced by the rail batter in both
directions.

Several indications of an imminent or
actual defect were present before this
accident, which the inspection from a
moving vehicle did not discover:

¢ The epoxy bead was missing from the
center section of the insulated joint bar,
indicating vertical movement.

¢ The joint bars cracked before they
completely fractured. Part of each crack was
visible on the lower outer portion of the bar
for some time before its failure.

o Rail end batter developed when the joint
bars completely fractured and trains
continued to pass over them in both
directions.

These indications developed over time,
and a close visual inspection from the ground
would have likely uncovered the emerging
problem and allowed corrective action to be
taken to avoid the accident.

V. FRA’s Approach to CWR in This
Final Rule

Earlier versions of § 213.119 did not
require track owners to include any
provisions in their CWR plans related to
joints in CWR. Track owners were
required simply to address joints in
CWR in the same manner as they
addressed joints in conventional jointed
rail. See 49 CFR 213.121. The IFR
required track owners to specifically
address joints in CWR in their
respective CWR plans. The IFR focused
on the track owner maintaining and
submitting to FRA a joint inventory
which would enable the track owner to
identify joints due for periodic
inspections. FRA’s gathering of this
information would have satisfied its
obligations under SAFETEA-LU. While
this final rule also requires track owners
to specifically address joints in CWR in
their CWR plans, it eliminates the joint
inventory requirement of the IFR.
Alternatively, this final rule requires
track owners to inspect CWR joints at
minimum intervals specific to the class
of track, annual tonnage, and whether
the track is used for freight or passenger
trains. See § 213.119(g)(6)(i). This final
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rule also requires the track owner to
submit a Fracture Report when a
cracked or broken CWR joint is
discovered pursuant to a §213.119,
§213.233, or § 213.235 inspection. The
Fracture Reports will give FRA the
information that a joint inventory would
have provided. See § 213.119(g)(7)(ii).

To meet the statutory requirement
that FRA issue this regulation within 90
days of the enactment of SAFETEA-LU,
FRA issued the IFR on November 2,
2005. This final rule addresses 49 U.S.C.
20142(e)(1)(A) and (e)(1)(C) (hereinafter
referred to as (e)(1)(A) and (e)(1)(C)).
Because 49 U.S.C. 20142(e)(1)(B) does
not require regulatory action on the part
of FRA, FRA is not addressing it in this
rulemaking.

Paragraph (e)(1)(A) mandates that
FRA require each track owner to
“include procedures * * * to improve
the identification of cracks in rail joint
bars.” Congress did not specify how
FRA should effect that improvement.
One way of improving the identification
of such cracks is through on-foot
inspection of joints in CWR. Because
most cracks in joint bars can be detected
by eye before they grow to failure, on-
foot inspections can be of great value in
identifying joint failure. Accordingly,
FRA is requiring railroads to conduct
periodic on-foot inspections of CWR
joints. See §213.119(g)(1).

Rather than limit these on-foot
inspections to the identification of joint
bar cracks, FRA is requiring track
owners to also inspect for joint
conditions that can lead to the
development of joint bar cracks. Track
owners should inspect all safety-critical
aspects of joints, including any
indications of potential failure of the
joint itself; any indications of potential
failure of any components of the joint
(e.g., rails, bolts, supporting crossties,
and track fasteners); and the track itself
in the vicinity of the joint (including the
effectiveness of rail anchors or other
devices for restraint of longitudinal
movement of the rail). In this final rule,
FRA lists examples of conditions that
may indicate potential failure. This list
is not all-inclusive. There are other
conditions that could indicate failure,
and FRA urges track owners to consider
all conditions, not just the listed
examples.

In doing this, railroads will address a
preemptive solution—i.e., preventing
cracks from developing—rather than
merely reacting to cracks after they have
developed. It is understood that certain
conditions involving rail joints and the
surrounding CWR contribute to the
development and propagation of cracks
in rail joints. If track inspectors inspect
for these conditions, detect these

conditions, and provide information so
that railroads can correct these
conditions, it will reduce the probability
of joint failures and subsequent train
accidents.

Furthermore, this preventive
approach is more appropriate given that
the development of a crack in a rail joint
bar can progress at an unpredictable
rate. Some cracks might exist for years
without causing a rupture of the joint,
while other cracks can progress rapidly
from an undetectable size to complete
failure. For example, a joint can
completely fail under a single impact
load if the joint is subjected to low
temperatures and very high-tension
forces.

FRA believes that the time and effort
it takes a track inspector to perform a
complete inspection will be minimal
while the benefit of a complete
inspection will be high. Once a track
inspector arrives at a location to inspect
a joint and begins inspecting that joint,
it takes little time and effort (beyond the
effort to search for and identify cracks
in joint bars) for him or her to note the
condition of the entire joint and its
surroundings. There are both safety and
management benefits to a complete
inspection. The safety benefit is obvious
in that it prevents derailments. As for
management benefits, track owners will
save money and time, because it is
easier and more cost effective to repair
incipient joint conditions than actual
joint cracks. For example, it is more
economical to replace joint bolts or to
reset rail anchors (i.e., potential failure
conditions) than it is to replace a joint
bar after it has developed a crack.

FRA realizes that inspections at a
frequency that could detect incipient
cracks prior to the possibility of failure
in every case are not feasible given the
current levels of railroad staffing and
railroad traffic, and in light of the
impediments to train operations that
would result from restrictions required
to provide for the safety and mobility of
inspection personnel. Proper
preparation and maintenance of joints,
however, together with appropriate joint
inspection instructions, can reduce the
frequency of crack formation and also
prevent rapid propagation in most
cases—making a sound program of
inspection both feasible and more cost
effective.

Paragraph (e)(1)(C) requires that FRA
“establish a program to [periodically]
review continuous welded rail joint bar
inspection data” from railroads and
FRA track inspectors. Clearly, FRA can
gather and review the joint bar
inspection data from its own inspectors’
inspections. In order for FRA to review
railroad CWR joint bar inspection data,

however, track owners must gather that
data and make it available to FRA for
review. Accordingly, this rule now
requires track owners to compile a
Fracture Report and submit it to FRA.
See §213.119(g)(7)(ii). As discussed in
more detail below, a Fracture Report is
a record which the track owner must
prepare whenever a cracked or broken
CWR joint is discovered pursuant to a
§213.119, §213.233, or §213.235
inspection.

There is not yet an established,
efficient method for detecting cracks in
joint bars by traditional means of
automated non-destructive testing
(NDT). FRA believes that such a system
might be developed, and that a
requirement for effective joint bar
inspection by either visual or other
effective means can provide an
incentive for the railroad industry to
develop such a system. FRA is aware
that some railroads do employ portable,
hand-held equipment to conduct NDT
of joint bars. The use of NDT will be
discussed further in the section-by-
section analysis of § 213.119(g)(8).

NDT technology, in addition to
careful visual inspection, could be used
where judged effective. FRA notes,
however, that there is insufficient
engineering data to establish the
effectiveness of NDT techniques as
applied to joint bars in the service
environment. Further, as illustrated by
the examination of NDT technology and
services by the joint FRA/industry Rail
Integrity Task Force,® operator
qualification and quality control remain
areas of concern. Accordingly, FRA
focuses the “benchmark” inspection
requirements of this IFR on visual
inspection by a qualified track
inspector.

VI. Response to Public Comments

FRA received seventeen comments in
response to the IFR. The comments
addressed concerns over a variety of
issues, including: inspection
frequencies, the economic analysis of
the regulation, the training of track
inspectors, the availability of CWR
plans, the joint inventory requirement of

6 The Rail Integrity Task Force is a joint FRA/
industry working group. It was convened in April
2002 to identify “best practices” within the railroad
industry regarding the inspection, maintenance,
and replacement of rail. The goal of the task force
is to “reduce rail-related accidents and casualties
resulting from derailments caused by broken rail.”

The task force is comprised of subject-matter
experts from the major heavy-haul railroads, the
AAR, FRA’s Office of Safety Assurance and
Compliance, FRA’s Office of Railroad Development,
as well as technical support from the Volpe
National Transportation Systems Center. The task
force has also requested and received input from all
of the service providers in the field of
nondestructive testing of rail.
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the IFR, the recordkeeping
requirements, and other various issues.
The working group addressed each
comment in its meetings. A more
detailed discussion of the public
comments will be found in the section-
by-section analysis.

A. Inspection Frequency

The IFR required a track owner’s CWR
plan to specify the timing of joint
inspections based on the configuration
and condition of the particular joint.
The IFR provided minimum inspection
intervals of every 190 days for track
classes 4 and higher and every 370 days
for class 3 track and class 2 track on
which passenger trains operate. Public
comments on the required inspection
frequency were numerous and varied.
For example, BMWED desired much
more frequent inspections (i.e.,
monthly), while other commenters
suggested risk-based (variable)
inspection intervals taking into account
the presence of passenger trains,
hazardous materials or the proximity of
railroad operations to population
centers. Suggestions to increase
inspection frequency dominated
comments addressing inspection
frequency. Further, railroad commenters
were almost unanimously opposed to
the inventory requirements imposed by
the IFR, and some implied that the
inventory was far more burdensome
than increased inspection frequency
would be.

Several Senators urged FRA to
increase the required inspection
frequencies. In a filing supported by
three members of the California
congressional delegation and several
local officials, the California Public
Utilities Commission recommended that
FRA require more frequent inspections
and take into consideration more factors
in determining inspection intervals,
such as population density and risk
associated with hazardous materials.
FRA and the RSAC carefully considered
these comments. FRA also took into
account the fact that railroad CWR
procedures filed in response to the IFR
failed to address circumstances that
might warrant more frequent inspection.

The FRA decided upon an inspection
frequency in lieu of an inventory
requirement after considering many
different approaches. The inspection
frequency was based upon model results
developed by the Department of
Transportation’s Volpe Center (Volpe),
the practical realities of railroad
operations, as well as discussions,
negotiations, and compromises
combining practicality, enforceability,
and effectiveness. The RSAC working

group discussed all of these
considerations at its meetings.

Volpe developed several engineering
models to estimate the loads imposed
on a rail joint. As is true of all models,
they were simplifications of reality
designed to give insight into underlying
facts. The models considered the effects
of various joint characteristics such as
rail section, rail end gap, batter, height
mismatch and vertical support. Loads
were used to infer stresses in the joint
bar which permitted the conduct of a
fatigue analysis to determine the
tonnage, expressed as million gross tons
(MGT), required to develop a fatigue
crack in the bar. The models were based
on an assumed rectangular cross
section, which, although very different
from the actual joint bar shape, seemed
to give adequate direction when later
compared to actual experience. Under
the assumed baseline joint conditions,
bar fatigue life was estimated to be
greater than 5,000 MGT.

Fatigue life is only tangentially
related to a reasonable inspection
interval. Crack growth life after crack
initiation is far more important. Volpe
applied fracture mechanics principles to
estimate the tonnage required to grow
the crack from a barely detectable size
to the size at which the bar would
fracture under the next train. For the
same baseline joint conditions, the
analysis yielded a fatigue crack growth
life estimate of 13 MGT, using a
minimum detectable crack size of one-
sixteenth of an inch. Smaller initial
crack sizes yielded dramatically longer
fatigue lives, and larger initial crack
sizes yielded dramatically shorter
fatigue lives. Further, the fatigue and
crack growth lives are extremely
sensitive to the conditions of the joint.
Poor joint conditions result in shorter
estimated lifetimes, while better
conditions increase the expected joint
bar life. For each case, Volpe fatigue life
estimates are conservative, as the
analysis predicts first percentile life.
That is, the fatigue life estimate is the
tonnage at which one percent of joint
population can be expected to have
formed a crack—a standard engineering
approach to estimating fatigue life. The
Volpe crack growth models also have
some conservative features. The Volpe
model seemed to forecast slightly more
failures than are being realized in actual
railroad service, but FRA will compare
the model to actual data once fracture
reports become available.

These results were considered by the
RSAC working group and compared to
real life experiences. Many railroads
already had inspection plans for their
CWR joints. During the RSAC working
group meetings, numerous inspection

intervals were suggested. Certain parties
suggested that 40 MGT be used, while
others wanted 10 MGT. A consensus
was reached that 20 MGT would be a
reasonable inspection interval.
Although Volpe’s model had suggested
13 MGT, the Volpe representatives
assured FRA that 20 MGT is an
appropriate inspection interval. Given
the practical realities of conducting the
required on-foot visual inspections
required under the new rule, and FRA’s
heightened concerns about tracks with
40-60 MGT per year, certain trade-offs
were made by RSAC in recommending
the inspection frequency schedule. FRA
has adopted the RSAC
recommendations regarding inspection
frequency.

For freight-only operations, the
inspection interval depends on the
annual tonnage and the FRA track class.
The inspection interval is
approximately once every 20 MGT up to
60 MGT (or three times per year) for
Class 4 and Class 5 track, with less
frequent intervals for Class 3 track.
These intervals are greater than the
estimated crack growth life; however,
they represent a practical baseline and
account for the likely increased severity
of accidents on higher track classes.
They are also reflective of the vast
majority of freight traffic in the U.S. as
most lines accumulate an average of
approximately 60 MGT per year. Higher
annual tonnage lines generally represent
unit train operations consisting of coal,
for example. Track with higher speeds
is subject to more frequent inspections,
because higher speed accidents are
likely on the average to be more severe.
The inspection intervals provide some
balance between risk and cost of
inspection.

For track upon which passenger trains
operate, a different schedule was
developed which considers the
potentially greater severity, especially in
terms of loss of life, from possible future
passenger train accidents. The
inspection intervals are again graduated
based on track class and whether the
line experiences more or less than 20
MGT per year with more frequent
inspections required for higher classes
of track. If a track owner operates both
freight and passenger trains over a given
segment of track and there are two
different possible inspection interval
requirements, the more frequent
inspection interval applies.

FRA also provided relief requested by
ASLRRA on behalf of smaller railroads,
which run occasional passenger service.
Pursuant to the frequency chart in
§213.119(g)(6)(i), those railroads can
run passenger trains at the maximum
speed authorized for the next lower
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class of track. FRA believes this is safe,
because track with freight service is
inspected at frequencies higher or equal
to the inspection frequency of the next
lower class track with passenger service.
FRA considered adding further
complexity to the required inspection
frequency, but decided that would not
be either necessary or productive. It is
not necessary because the inspection
strategy embodied in this final rule
should be sufficient to address joint
integrity issues (conditions that foster
development of cracks) and to detect
cracks before failure in the vast majority
of cases. Further complexity would not
be productive because available
information does not support
development of a useful inspection
strategy built on other factors. For
instance, protecting nearby populations
from hazardous material accidents is
always a desirable objective; however,
most hazardous materials releases
(which are infrequent events) occur
along the railroads in unpopulated areas
or in small rural communities—
thousands of which lie along major rail
lines. Hazardous materials shipments
traverse most rail lines, yet there is no
data suggesting that the volume of
shipments predicts the likelihood of a
release in a train accident. After
discussion of these issues, the RSAC
agreed that an inspection strategy based
on class of track, tonnage, and presence
or absence of passenger traffic was the
best approach. The RSAC also
developed the Fracture Report process,
which may lead to further refinement of
inspection intervals over time.

B. Economic Analysis

AAR had extensive comments on the
IFR’s economic analysis. First, AAR
stated that the recordkeeping costs were
underestimated, and stressed that the
IFR’s proposed inventory requirement
would be more costly than estimated by
FRA. FRA agrees that the cost estimates
developed in connection with the IFR
were based on an excessively optimistic
assumption regarding the extent of
railroads’ use of electronic technology
which would have been necessary to
keep inventory costs reasonable. As
FRA is no longer requiring an inventory,
these costs will not be analyzed further
for the final rule.

AAR also stated that FRA
underestimated the burden imposed
upon inspectors by underestimating the
time per inspection and by
underestimating the number of joints to
be inspected. In response to this
comment, FRA will use a longer time
period for inspection as part of a
sensitivity analysis; four minutes will be
allocated for each joint inspection in

this analysis and the originally
proposed one minute per joint
inspection in a separate analysis.
Although FRA worked with the AAR to
obtain more accurate data to better
estimate the number of joints to be
inspected and the frequency to which
they will be inspected, the AAR was not
able to provide significantly improved
data in the time available. In its
comments, AAR had estimated the
number of joints by extrapolating a total
number from a six-and-a-half mile
segment of track. FRA believes its
estimates are at least as good as AAR’s
extrapolation from a six-and-a-half mile
segment.

C. Joint Inventory Requirement in the
IFR

Commenters such as AAR, Long
Island Railroad (LIRR) and Metro-North
found the joint inventory requirements
in the CFR to be extremely burdensome.
In response to these comments and
discussions of the RSAC working group,
FRA has eliminated the inventory
requirement of the IFR. The RSAC
working group agreed that in lieu of the
data supplied by a CWR Joint Inventory,
the track owner would be required to
submit Fracture Reports to the FRA
twice annually. FRA will analyze the
data provided in the reports to enhance
industry knowledge with regard to the
factors causing broken joint bars.

D. Training

FRA received a comment from
BMWED suggesting that there should be
annual re-training of track inspectors on
joint bar inspections. FRA interprets
this comment as pertaining to CWR
training in general. As FRA did not
change the CWR training provision in
the IFR, FRA has resolved to address
training concerns in Phase II of the
working group’s task of reviewing all of
§213.119.

E. Availability of CWR Plans

FRA received comments that CWR
written procedures (designated “CWR
plans” under this final rule) were not
made readily available for inspectors.
FRA has resolved this issue by making
all CWR plans it receives pursuant to
Part 213 available to all FRA and State
inspectors. However, FRA agrees that
greater clarity is desirable. FRA will ask
the working group to include a more
suitable process for submission and
dissemination of CWR plans in Phase II
of its activities.

F. Other Comments

FRA accepted AAR’s suggestion to
remove the reference to impact loads in
the final rule. FRA also added an

exception to the inspection frequency
requirements to allow for irregularly
scheduled passenger trains. See
§213.119(g)(6)(ii). To further address
this concern, FRA added a definition of
“unscheduled detour operation” to the
list of definitions in § 213.119(j). In
response to a comment regarding
irregularly scheduled passenger trains,
FRA created an exception for tourist and
excursion operations in
§213.119(g)(6)(iii). Accordingly, FRA
added a definition for Tourist, Scenic,
Historic, or Excursion Operations in
§213.119(j).

VII. Section-by-Section Analysis
Section 213.119

FRA is revising § 213.119 by requiring
track owners to incorporate into their
CWR plans written procedures on the
inspection of joints in CWR. This will
require most track owners to amend
their existing CWR plans. Track owners
must also create and maintain records of
these inspections. FRA provides details
of these new provisions below, which
affect § 213.119(g)—(j). Paragraphs (a)—(f)
of this section are not changed with this
final rule.

Paragraph (g)

In the IFR, this paragraph required
track owners to specifically address
joints in CWR in their respective CWR
plans. This final rule adopts a number
of changes to the IFR’s provisions.
Principal among those changes are the
Fracture Report requirement and the
increased minimum inspection
frequencies. Both of these new
requirements will be discussed in
further detail below.

This paragraph requires each track
owner to include in its CWR plan
provisions for the scheduling and
conducting of joint inspections. A
person who is qualified under § § 213.7
to perform inspections of CWR track
should perform the inspections required
by this paragraph on foot at the joint.

Paragraph (g)(1)

This paragraph governs periodic
inspections of CWR joints. Track owners
are required to establish procedures for
conducting these inspections. Upon
identifying actual conditions of joint
failures (i.e., broken or cracked joint
bars) or potential conditions of joint
failure, track owners must initiate the
appropriate corrective action and keep
the appropriate records. See
§§213.119(g)(5) and 213.119(g)(7). In
addition, when a track owner discovers
CWR joints that are not in compliance
with the requirements of Part 213, the
track owner must take the appropriate
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remedial action required by Part 213.
FRA notes that nothing in this
paragraph interferes with the track
owners’ continuing obligation to
conduct track inspections under
§213.233.

Periodic inspections, as referenced
herein, are on-foot inspections of CWR
joints that track owners must conduct
on a regular basis. Track owners are
required to conduct periodic
inspections at the minimum intervals
specified in paragraph (g)(6). Track
owners, of course, are free to conduct
such inspections more frequently than
required.

The IFR had also included special
inspections in this paragraph. As a
result of working group discussions,
FRA removed the discussion of special
inspections from this paragraph.
Although FRA has removed the
discussion of special inspections from
§213.119(g), FRA intends to place it
elsewhere in §213.119. FRA will
include the discussion of special
inspections (e.g., sun kinks, pull aparts,
etc.) in the broader review of §213.119,
during Phase II of this project.

Paragraph (g)(2)

This paragraph requires track owners
to identify joint bars with visible or
otherwise detectable cracks and conduct
remedial action pursuant to §213.121.
The IFR had included cracked joint bars
under the list of actions items, which
this final rule addresses in paragraph
(g)(3). Although the working group
placed the identification of cracked joint
bars under the list of action items as
well, FRA decided to address them
separately in this final rule. As
SAFETEA-LU mandates FRA to
promulgate regulations to improve the
identification of cracks in joint bars,
FRA is distinguishing between joint bars
that are already cracked and joint bars
that have the potential of cracking in the
future. When a track owner discovers a
cracked joint bar, he must take the
remedial action specified in § 213.121;
however, if he discovers a joint bar with
actual or potential joint failure, he must
take the corrective action specified by
his CWR plan. Corrective action will be
further addressed in paragraph (g)(5).

Paragraph (g)(3)

This paragraph identifies those items
relating to joint inspections that track
owners must address in their CWR
plans. FRA notes that these items are
the minimum that track owners should
address. Of course, track owners are free
to include additional items in their
respective CWR plans. Track inspectors
should identify and record these listed
items during their inspection of joints

because these items are related to the

integrity of the joint, and thus, to the

safety of trains that operate over these
joints.

The IFR mentioned these items, but it
did not specifically state that they were
conditions of potential joint failure.
FRA notes this list is not all-inclusive.
There are other conditions that could
indicate failure, and FRA urges track
owners to consider all conditions, not
just these listed examples.

Loose, bent, or missing joint bolts. The
bolts through the joint bars and rail ends
are a vital component of the joint. Bolts
are meant to keep joint bars firmly
supported against the joint. If bolts are
missing, loose, or bent, the bolts will fail
to keep the joint bars firmly in contact
with the rails. The rails are then liable
to separate when there is cold weather
which causes high-tension forces
through the joint. Bolts in joints with
bars that are separated from the web of
the rail at the bolt holes tend to fail
when the bolts bend. When the bolts
bend beyond their elastic limit, they
lose their design tension, and they are
no longer capable of holding the joint
bars firmly against the rail. The joint
then permits the rails to move in
relation to each other under passing
wheels, causing increased impact loads
on the joint and battering of the
adjoining rail ends. This can potentially
lead to cracks and eventually fracture of
the joint bars or rail ends.

Rail end batter or mismatch that
contributes to instability of the joint.
Rail end batter refers to the deformation
of the running surface at the end of the
rail. Rail end batter occurs when wheels
pass over a joint and (1) the rails are
pulled apart to the extent that the
wheels can drop slightly into the gap, or
(2) the rail ends are mismatched, or
both. Rail ends can be mismatched
because joint bolts are loose or because
the rails do not match when installed.
Excessive rail end batter causes high
impact forces on all components of the
joint; this can cause the joint bar or the
rail to rupture. Also, vibrations at a
battered joint can cause loss of
consolidation of ballast at the joint,
leaving the joint vulnerable to thermal
buckling when high compressive forces
are generated in the rails.

The IFR included the term “impact
loads” as another defect to which rail
end batter or mismatch could
contribute. The RSAC working group
determined that it was redundant to
keep the term “impact loads” in the rule
text, as it is understood that these
conditions can cause extreme impact
loads. Since other conditions, such as
rail end gap, can have the same effect,

FRA decided to remove the phrase
“impact loads” from the final rule.
Evidence of excessive longitudinal rail
movement in or near the joint,
including, but not limited to, wide rail
gap, defective joint bolts, disturbed
ballast, surface deviations, gap between
tie plates and rail, or displaced rail
anchors. Longitudinal rail movement is
evidence that the rails might not be
securely anchored, that excessive
tension forces are developing in the rail
when it is cold, or that the joint bolts
have lost their clamping properties after
being stretched in bending. As wheels
pass over and drop into the gap, there
are high impact forces on the joint. This
can have the same consequences as
described above for rail end batter.
When a joint is not properly supported,
it will deflect vertically (or swing),
creating substantially increased stress in
the joint bars and rail. Irregular surface
deviations develop from a vertically
displaced joint, which leads to
increased lateral loading and stress at
the joint. These tension forces,
combined with additional impact loads,
have a tendency to cause cracks and to
cause rupture of joint bars and rail.

Paragraph (g)(4)

This paragraph requires track owners
to include procedures in their CWR
plans for the inspection of CWR joints
that are imbedded in highway-rail grade
crossings or in other structures that
prevent a complete inspection of the
joint (e.g., pans in fueling facilities,
scales, passenger walkways at stations
that cover the track, etc.). The plans
must also include procedures for the
removal of loose material or other
temporary material from the joint. FRA
is adding this paragraph in response to
comments by AAR and to subsequent
discussions at RSAC working group
meetings, as the IFR did not mention
“imbedded” joints.

Some working group members were
concerned that they would be unable to
inspect these “imbedded” joints, which
are sometimes not fully visible on the
sides and bottoms of the joint bars.
Railroads did not want to be penalized
for their inability to see, and therefore
inspect, these joints. FRA understands
that a small percentage of the joints in
CWR are “imbedded” joints. FRA
acknowledges that railroad engineering
personnel have made efforts to remove
these imbedded joints where possible,
and that, nonetheless, some of these
joints remain.

With respect to the procedures for
“imbedded” joints, FRA does not expect
that railroads will need to disassemble
or remove the track structure (e.g.,
remove pavement or crossing pads) to
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conduct an inspection of CWR joints.
However, FRA does expect that
railroads will make every effort, to the
extent practicable, to inspect the joints
in these structures.

FRA is aware that CWR joints may
sometimes be temporarily buried during
maintenance (e.g where ballast is
distributed in the middle of the track
and along the track) and therefore
unavailable for inspection. FRA expects
that railroads will take necessary
measures to conduct inspections of
these CWR joints. FRA expects that
railroads will schedule their
maintenance so as to allow for a
complete inspection of these joints.
Where CWR joints are buried (e.g., by
ballast), FRA expects that railroad
maintenance personnel will wait for the
completion of the track surfacing and
dressing of the ballast before conducting
their joint bar inspections.
Alternatively, railroads may use hand
tools or mechanical means to remove
ballast from the sides of track joints, so
that they can conduct an inspection of
those track joints.

Finally, FRA notes that components
of the track (such as crossties, fasteners,
tie plates, etc.) are also not fully visible
in highway-rail crossings and similar
structures. FRA has never specifically
exempted these items from the
inspections required under Part 213.
Instead, FRA expects that the railroads
will inspect these areas to the maximum
extent possible.

Paragraph (g)(5)

This paragraph requires track owners
to specify in their CWR plans the
appropriate corrective actions that must
be taken when track inspectors find
conditions of actual or potential joint
failure. The IFR required track owners
to specify in their plans the appropriate
remedial actions. FRA notes the
difference between the terms ‘‘remedial
actions” and “‘corrective actions.”
Remedial actions are those actions
which track owners are required to take
as a result of requirements of Part 213
to address a non-compliant condition.
For example, if a track owner discovers
a cracked joint bar, he must replace it.
See 49 CFR 213.121. Corrective actions,
on the other hand, are those actions
which track owners specify in their
CWR plans to address conditions of
potential joint failure, including, as
applicable, repair, restrictions on
operations, and additional on-foot
repair. To ensure clarity, FRA has
defined these terms in § 213.119(j).

Follow-up inspections, as referenced
herein, are joint-specific and conducted
in response to conditions that a track
owner discovers during periodic

inspections. Track owners will identify
in their CWR plans the conditions that
trigger follow-up inspections. For
example, where a track owner identifies
“replace bolt or inspect weekly” as a
corrective action for a bent bolt, if a
track inspector discovers a bent bolt
during a periodic inspection and does
not immediately replace it, then the
track inspector will have to conduct
follow-up inspections at that joint.

Paragraph (g)(6)

This paragraph requires railroad
owners to specify the timing of periodic
inspections. As previously mentioned,
commenters criticized the IFR’s
minimum joint inspection frequency.
The IFR provided minimum inspection
intervals of every 190 days for track
classes 4 and higher and every 370 days
for class 3 track and class 2 track on
which passenger trains operate. To
address both public comments and
discussions during RSAC working group
meetings, FRA increased the minimum
number of required joint inspections.
The minimum number of required joint
inspections are addressed in the table in
paragraph (g)(6)(i). As previously
discussed, the timing periods in this
paragraph represent the minimum of
what is expected. Railroad owners are
encouraged to implement additional
inspection periods as they determine
necessary.

The IFR did not allow for any
exceptions to the minimum joint
inspection frequency. Pursuant to RSAC
working group recommendations, in
paragraphs (g)(6)(ii)—(iv), FRA is
allowing exceptions to the minimum
inspection frequencies for unscheduled
detours, certain passenger trains, and
items that are already inspected on a
monthly basis pursuant to 49 CFR
213.235. Each of these exceptions will
be discussed in more detail below.

Paragraph (g)(6)(i)

The table contained in this paragraph
provides guidance for the minimum
required inspection frequency of CWR
joints. The working group developed
this table to specify inspection
frequencies for each class of track. The
table contains two footnotes clarifying
the inspection frequencies in the table.

The Pirst footnote provides that where
a track owner operates both freight and
passenger trains over a given segment of
track, and there are two different
possible inspection interval
requirements, the more frequent
inspection interval applies. This
footnote was developed by the working
group to address concerns over track
shared by freight and passenger trains.
It was anticipated that there could be a

potential conflict with the inspection
frequency required for the track if the
track owner were to follow the chart for
both types of trains. By requiring the
more frequent inspections in situations
of conflict, this footnote ensures greater
safety and protection to track used for
mixed purposes.

The second footnote is added in
response to concerns over sensitivity of
extreme regional weather conditions.
This concern was raised in the working
group by industry representatives with
regard to the difficulty of inspecting
CWR joints in northern regions when
there is a large amount of snow. The
working group acknowledged that there
could be times when it would be
extremely difficult for a track owner to
clear snow and ice from the joint in
order for it to be seen for inspection.
This footnote allows some flexibility for
track owners in such a situation.

Paragraph (g)(6)(ii)

This paragraph allows track owners to
operate passenger trains without
lowering the track speed for a limited
period of time without adhering to the
required inspection frequencies for
passenger trains pursuant to the table in
§213.119(g)(6)(i). This provision
accommodates for unplanned outages,
derailments, accidents, and other
emergency situations. Track owners are
still required to adhere to the applicable
freight inspection frequencies. This
provision is intended to provide relief to
railroads that operate passenger trains
and that have a last minute emergency
situation. However, if a track owner
operates passenger trains at the normal
track speed for more than fourteen days,
the track must be inspected at the
appropriate passenger train levels as
detailed in the table at § 213.119(g)(6)(i).

Paragraph (g)(6)(iii)

As defined in § 213.119(j), tourist,
scenic, historic, or excursion operations
mean railroad operations that carry
passengers with the conveyance of the
passengers to a particular destination
not being the principal purpose. These
types of operations typically run less
frequently than intercity or commuter
passenger trains and occur most often
on short-line railroads. If a track owner
has an operation of this type on the
track and does not want to take that
operation into account in determining
inspection frequency, the owner must
drop the track speed one class with
regard to that operation. This way, the
track owner will still be in compliance
with the inspection frequency mandated
by the table in paragraph (g)(6)(i)
regardless of the class of freight the
owner runs on the track. As the first
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footnote to the table in paragraph
(g)(6)(i) states, where there are two
different possible inspection interval
requirements, the more frequent
inspection interval applies.

Paragraph (g)(6)(iv)

In this paragraph, FRA exempts the
following items from the periodic
inspection frequency intervals:
switches, turnouts, track crossings, lift
rail assemblies or other transition
devices on moveable bridges. Track
owners already inspect these items on a
monthly basis pursuant to 49 CFR
213.235. Rather than apply the
additional periodic inspection
requirements (i.e, apply the intervals in
the table in § 213.119(g)(6)(i) to switches
and turnouts, etc), FRA believes it is
more appropriate to have track owners
conduct their inspections of joints at
these locations during their monthly 49
CFR 213.235 inspections.

With respect to turnouts, FRA has
historically understood and operated
under the assumption that a turnout
extends from the point of the switch to
the heel of the frog. FRA will continue
to operate under that assumption, and
accordingly, all joints in turnouts,
switches, etc. must be inspected
monthly pursuant to 49 CFR 213.235
and records of these inspections must be
kept in accordance with 49 CFR
213.241. The final rule does not require
that the data elements listed in
§213.119(g)(7)(i) appear on the 49 CFR
213.235 inspection record. The reason
for this is that, with more frequent
inspections, the track inspector should
be better able to manage joint conditions
without maintaining detailed records.

All joints that extend beyond the
point of a switch or beyond the point of
the heel of the frog need not be
inspected monthly and instead can be
inspected at the frequency intervals
identified in § 213.119(g)(6)(i). However,
track owners are free to include, in their
monthly 49 CFR 213.235 inspection,
these joints that are located in track
structure that is adjacent to turnouts and
switches. If track owners choose to do
this, they must clearly define the
parameters of that arrangement in their
CWR plan. In other words, the track
owner should clearly identify the
physical limits of the adjacent track
structure (e.g., insulated joints up until
the signal), and they must clearly
identify the inspection interval for joints
in that adjacent track (e.g., “inspect all
insulated joints to the signal during the
monthly 49 CFR 213.235 inspection.”)

In addition, as long as track owners
clearly define the parameters in the
CWR plans, the track owner need not
keep two sets of records (i.e., a record

from the 49 CFR 213.235 inspection and
a record from the § 213.119(g)(6)(i)
inspection) for inspections of these
“adjacent” joints. For example, if the
track owner’s CWR plan indicates that
joints in crossovers between turnouts
must be inspected during the monthly
49 CFR 213.235 inspection, and a
railroad track inspector inspects the
joints in the crossover during the
monthly 49 CFR 213.235 inspection,
then it is sufficient for the track owner
to create and maintain only the 49 CFR
213.235 record.

FRA believes this option is useful,
because it avoids the confusion and
duplication that might otherwise result.
Without this option, railroad track
inspectors would be unsure what to
note in their records and which track
inspections require which records. In
addition, FRA notes that it would be
burdensome for track inspectors to
inspect those “adjacent” joints monthly
and make a note of the inspection in the
monthly 49 CFR 213.235 record and
also be required to make an additional
§213.119(g)(6)(i) record every couple of
months.

Paragraph (g)(7)

This paragraph requires track owners
to keep records specific to CWR joint
bars. As previously mentioned, the IFR
required track owners to maintain and
submit to FRA a joint inventory. In
response to comments that this
requirement was too burdensome, FRA
has eliminated the joint inventory
requirement and replaced it with the
new recordkeeping requirements in this
paragraph. FRA has distinguished

between two major categories of records:

(i) records pertaining to periodic follow-
up inspections, and (ii) fracture reports.

Paragraph (g)(7)(i)

This paragraph addresses the
inspection reports that have to be
created after periodic inspections
required by paragraph (g)(6)(i) and
follow-up inspections as required by the
track owner’s CWR plan. The inspection
reports of the periodic inspections shall
be prepared on the day the inspection
is made and are to contain the required
information. The periodic inspection
record can be combined with other
records required pursuant to 49 CFR
213.241.

Paragraph (g)(7)(ii)

This paragraph requires railroads to
submit Fracture Reports to the FRA.
Railroads should complete Fracture
Reports when they find cracks during
routine inspections pursuant to

§§213.119(g), 213.233, or 213.235 on
track that is required under

§213.119(g)(6)(i) to be inspected. FRA
encourages track owners to complete
Fracture Reports whenever cracks are
discovered, in addition to the required
inspections. Track owners, however, do
not need to complete a Fracture Report
for cracks found in excepted track, Class
1 track, and Class 2 track without
passenger service.

The Fracture Reports will enable the
FRA to conduct an analysis to further
the understanding of the factors causing
CWR joint failures. The Fracture Reports
are for data collection to expand the
agency’s expertise concerning joint
failures; the FRA does not intend to use
the Fracture Reports for enforcement
purposes. Likewise, inadvertent errors
on the Fracture Report will not be
subject to civil penalties. Of course,
should FRA encounter repeated failure
to prepare and complete such reports, or
come upon a persistent and recurring
pattern of non-reporting, FRA will take
appropriate enforcement action. Track
owners are not required to keep the
Fracture Reports pursuant to the
requirements of 49 CFR 213.241.
However, FRA intends for the Fracture
Reports to be kept until the track owner
has received confirmation that FRA has
received the data.

FRA proposes to give the track owner
a variety of means of submitting the
Fracture Reports. The first option
proposed is through an electronic data
submission using eXtensible Markup
Language (XML) format. FRA plans to
have a transaction summary generated
that will report the number of records
submitted, the number of records
accepted to the database, and the
number of records rejected due to
validation errors, which will be
streamed back to the railroad. The
second option involves FRA developing
a special web page from which railroads
can register and receive credentials to
access a web data entry form (with
validation capabilities) to input
individual Fracture Reports. FRA is also
considering making available a
formatted Excel spreadsheet, into which
railroads can input their Fracture
Reports. This spreadsheet could be
submitted via e-mail, electronic media,
or uploaded to the FRA Office of Safety
Analysis’ Web site. As a final option,
FRA plans to make available a printable
version of the OMB approved Fracture
Report form for download. More
specific instructions regarding
submission of the Fracture Reports will
be made available prior to January 2,
2007, on the Office of Safety Analysis’
Web site, http://safetydata.fra.dot.gov.
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Paragraph (g)(7)(ii)(A)

This paragraph requires that the
Fracture Report be prepared on the day
the cracked or broken CWR joint bar is
found. The CWR Joint Bar Fracture
Report was developed by a Task Force
comprised of members of the RSAC
working group. The Fracture Report is
to be completed whenever a cracked or
broken joint bar is discovered during the
period inspections required by
§213.119(g)(6)(i), as well as those
currently required by 49 CFR 213.233
and 213.235. The fracture reporting
requirement was implemented in order
to comply, in part, with 49 U.S.C. 20142
as amended by SAFETEA-LU (Pub. L.
109-59, August 10, 2005). The Fracture
Reports will address 29 U.S.C.
20142(e)(1)(A)’s instruction to improve
the identification of cracks in rail joint
bars, § 20142(e)(1)(C)’s mandate to
“establish a program to review
continuous welded rail joint bar
inspection data from railroads and
Administration track inspectors
periodically,” and § 20142(e)(2)’s
direction to adjust the frequency of
inspection or improve the method of
inspection of CWR joint bars as
necessary.

The Fracture Reports specifically
address the statutory language in three
specific ways. First, the report provides
information on joint conditions as it
addresses most joint attributes known to
contribute to premature joint failure
such as rail end batter and wide rail end
gap. It is believed that the joint
inspections and the reports generated
when cracked or broken bars are
discovered will provide useful data to
the railroads regarding joint conditions
which lead to bar failure and perhaps
lead to early preventive measures when
these conditions are discovered before a
crack develops. Second, in addition to
the joint bar inspection records retained
by the railroads, the Fracture Reports
provide FRA with additional insight
into the effectiveness of the new
inspection requirements. Finally, as the
inspection frequency was developed
based in part on modeling results, the
Fracture Report data can be used to
evaluate the reasonableness of the
model predictions. Certain data
elements in the report can be used to
estimate joint bar crack growth rates,
which is crucial to enabling
establishment of proper inspection
intervals. Based on the number of
Fracture Reports submitted to the FRA
and the data they provide, an
assessment of the appropriateness of the
inspection intervals can be made.

The annual gross million ton
information requested in the Fracture

Report should be entered on the report
by an appropriate employee of the
railroad, since the railroad track
inspector may not have ready access to
this information (even though the
inspector should impliedly be aware of
the range within which the value falls
as a result of instructions provided
concerning the frequency of inspection
required).

Paragraph (g)(7)(ii)(B)

This paragraph requires the track
owner to submit the information
contained in the Fracture Reports twice
annually to the FRA. FRA is collecting
the Fracture Report data and will
analyze it because SAFETEA-LU
mandates that FRA create and gather
such data. This information will be
periodically submitted so that FRA can
analyze the conditions that exist where
cracked or broken bars were discovered.
FRA requested that railroads submit
data more frequently than annually
because the agency decided that this
practice would foster better analysis.
The RSAC working group proposed a
semi-annual submission of data. The
group determined that more frequent
submissions would be burdensome on
the railroads. After having collected and
analyzed a few years of data, FRA will
determine whether it is necessary to
continue collecting the data and
whether to propose that inspection
methods and minimum inspection
frequencies should be varied.

Paragraph (g)(7)(ii)(C)

This paragraph allows any track
owner to petition FRA after February 1,
2010, to conduct a technical conference
to assess whether there is a continued
need for the collection of Fracture
Report data. During the technical
conference, the FRA would review the
data collected, the analysis done to date,
and determine if sufficient data has
been collected to enable FRA to make a
technically competent determination of
CWR joint bar failure causes and
contributing conditions.

Paragraph (g)(8)

This paragraph, which maintains a
provision from the IFR, permits a track
owner to devise an alternate program for
the inspection of joints in CWR. A track
owner seeking to deviate from the
minimum inspection frequencies
specified in § 213.119(g)(6) should
submit the alternate procedures and a
supporting statement of justification to
FRA’s Associate Administrator for
Safety (Associate Administrator). In the
supporting statement, the track owner
must include data and analysis that
establishes to the satisfaction of the

Associate Administrator that the
alternate procedures provide at least an
equivalent level of safety across the
railroad.

If the Associate Administrator
approves the alternate procedures, the
Associate Administrator will notify the
track owner of such approval in writing.
In that written notification, the
Associate Administrator will specify the
date on which the alternate procedures
will become effective. After that date,
the track owner shall comply with the
approved procedures. If the Associate
Administrator determines that the
alternate procedures do not provide an
equivalent level of safety, the Associate
Administrator will disapprove the
alternate procedures in writing. While a
determination is pending with the
Associate Administrator, the track
owner shall continue to comply with
the requirements contained in
§213.119(g)(6).

FRA expects that the track owner will
include a risk analysis in its supporting
statement of justification for alternate
procedures. The risk analysis, whether
qualitative or quantitative, should
demonstrate that the track owner’s
program is at least as good (as applied
across the entire railroad) as the
benchmark level of inspection that FRA
mandates in this final rule. The risk
analysis would likely address such
issues as tonnage, grades, curvature,
prior joint failure rates (with respect to
frequency), type of traffic, average train
speed, and proximity to populations.
The track owner might use risk analysis
techniques to focus more frequent
inspections in areas of greater risk (e.g.,
approaches to bridges, close proximity
to populated areas, heavy tonnage,
significant hazardous materials traffic),
while utilizing a lesser frequency at
other locations and optimizing safety
and efficiency.

As mentioned earlier, FRA encourages
the use of new technologies for
inspecting joint bars and new means of
determining information relevant to
future joint integrity. FRA’s Office of
Research and Development has funded
research to develop an automated,
vehicle-mounted, visual imaging system
that can survey joint bars across a
territory by recording digital
photographic images and generating the
data to exception reports. Use of such a
system in combination with less
frequent walking inspections that
employ appropriate attention to joint
condition action items might reduce the
cost of joint bar inspections while
enhancing prevention of joint failure.
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The Rail Integrity Task Force 7 has
also considered the conditions under
which railroads can more effectively
detect joint bar cracks. One of the
primary objectives of this Task Force is
to review industry best practices for the
inspection, maintenance, and
replacement of rail. The Task Force
discussed options for vehicle-mounted
non-destructive testing that might, at a
future date, provide the ability to detect
both internal defects as well as cracks in
joint bars. Both FRA and the AAR,
through the Transportation Technology
Center, Inc., are working on non-
destructive testing techniques that may
be useful in the future for this purpose.
Such systems may have the potential to
identify cracks before they become
visible to the eye or through visual
imaging.

Technology (including frequent
automated track geometry surveys) and
sound CWR management, including
prompt removal of so-called
“temporary’’ joints, may provide the
additional information required to
verify the ongoing integrity of joints in
CWR. The alternative procedures
provision of this final rule will allow
track owners to take advantage of these
new approaches as they become
available.

Paragraphs (h)—(j)

With the addition of a new paragraph
213.119(g), FRA has renumbered the old
paragraphs (g), (h), and (i). The training
requirements previously located in
paragraph (g) are now located in
paragraph (h). The recordkeeping
requirements previously located in
paragraph (h) are now located in
paragraph (i). The definitions section
formerly located in paragraph (i) is now
located in paragraph (j).

Paragraph (i)

Paragraph (i) contains the
recordkeeping requirements for
railroads that have track constructed of
CWR. At a minimum, a track owner
must keep records of the items listed in
paragraph (i)(1) through (i)(3). Paragraph
(1)(1) requires a track owner to keep a
record of the rail temperature, location
and date of CWR installations.
Paragraph (i)(2) requires a track owner
to keep a record of any CWR installation
or maintenance work that does not
conform with the written procedures.
Paragraph (i)(3) requires a track owner
to keep records of information on
inspection of rail joints as specified in
paragraph (g)(7).

The IFR required the track owner to
maintain a joint inventory in this

7 See footnote 6 supra.

paragraph. Pursuant to comments
received and working group
negotiations, FRA has eliminated the
joint inventory requirement;
alternatively, FRA now requires the
track owner to keep records of each
periodic and follow-up inspection, as
specified in paragraph (g)(7).
Paragraph (j)

This paragraph defines that terms
used throughout § 213.119. In this final
rule, FRA is adding definitions for
“Action Item,” “Corrective Actions,”
“CWR Joint,” and ‘“Remedial Actions”
to clarify their usage.

Action Items mean the rail joint
conditions that track owners identify in
their CWR plans pursuant to paragraph
(g)(3) which require a corrective action.
Section 213.119(g)(3) identifies the
broad categories that track owners need
to address (e.g., rail end batter or
mismatch). Track owners will need to
identify specific criteria/thresholds in
their respective CWR plans (e.g., how
many inches of rail end batter is
permissible, at what amount of
mismatch must railroads take corrective
actions, and what corrective actions
must they take). FRA would like to note
that these broad categories are only the
required minimums. Track owners are
free to identify additional categories and
set thresholds for these categories.

Corrective Actions mean those actions
which track owners specify in their
CWR plans to address conditions of
actual or potential joint failure,
including, as applicable, repair,
restrictions on operations, and
additional on-foot inspections. This
term is used in § 213.119(g)(5).

CWR Joint means (a) any joint directly
connected to CWR, and (b) any joint(s)
in a segment of rail between CWR
strings that are less than 195 feet apart,
except joints located on jointed sections
on bridges. CWR joint had not been
defined in the past, and the RSAC
working group defined “CWR joint” to
clarify to which joints the new
provisions would apply. The working
group agreed that the force exerted by
CWR extends beyond the joint at the
end of the string. This definition is
intended to include joints affected by
CWR, and joints that are intended to be
in CWR but by the addition of
temporary joints may not be directly
attached to a CWR string, such as an
insulated joint plug rail. As many
bridges have jointed rail by design, this
definition would not include jointed rail
joints on bridges.

Remedial Actions are those items
which track owners are required to take
as a result of requirements in Part 213
to address a non-compliant condition.

VIII. Regulatory Impact

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule has been evaluated in
accordance with existing policies and
procedures and determined to be non-
significant under both Executive Order
128566 and DOT policies and
procedures. See 44 FR 11034; February
26, 1979. As part of the regulatory
impact analysis, FRA has assessed a
quantitative measurement of costs and
benefits expected from the
implementation of this final rule. The
major costs anticipated from
implementing this final rule include:
the modification of existing CWR plans,
conduct of some additional required on-
foot inspections, and preparation and
submission of Fracture Reports. The
major benefit anticipated from
implementing this final rule will be a
decrease in rule-affected accidents.

This final rule is not anticipated to
have very much economic impact, as
track owners are already inspecting
many of the joints covered by the final
rule. This final rule will create annual
benefits of $790,000 for an initial cost of
$58,000 and recurring annual costs of
$85,000 to $120,000. This final rule is
therefore expected to create net societal
benefits in every year of its application,
including the initial year.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(the Act) (5 U.S.C. 601 et seq.) requires
a review of proposed and final rules to
assess their impact on small entities.
The U.S. Small Business Administration
(SBA) stipulates in its “Size Standards”
that the largest a railroad business firm
that is “for-profit” may be, and still be
classified as a “small entity” is 1,500
employees for “Line-Haul Operating
Railroads,”” and 500 employees for
“Switching and Terminal
Establishments.” “Small entity” is
defined in the Act as a small business
that is not independently owned and
operated, and is not dominant in its
field of operation. SBA’s ““size
standards” may be altered by federal
agencies after consultation with SBA
and in conjunction with public
comment. Pursuant to that authority,
FRA has published a final policy that
formally establishes ““small entities” as
railroads which meet the line haulage
revenue requirements of a Class III
railroad. The revenue requirements are
currently $20 million or less in annual
operating revenue. The $20 million
limit (which is adjusted by applying the
railroad revenue deflator adjustment) is
based on the Surface Transportation
Board’s (STB) threshold for a Class III
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railroad carrier. FRA uses the same
revenue dollar limit to determine
whether a railroad or shipper or
contractor is a small entity.
Approximately 200 small railroads

have CWR and are affected by this final

rule. Relatively few Class 3 railroads

have CWR. For the minority of Class 3
railroads that have CWR, the portion of

their railroad which is CWR is more
likely to be small. To the extent they
have CWR, Class 3 railroads will be

subject to most of the provisions of this

rule. Small railroads were consulted

frequently during the RSAC Working
Group deliberations. Small railroads
were most greatly concerned that the
inventory requirements of the IFR was
unduly burdensome. FRA has
eliminated the requirement for an

inventory in this final rule. Small

railroads were also concerned about
infrequent passenger service and its
effect on inspection frequency. By
allowing for such a scenario pursuant to
§213.119(g)(6)(ii), FRA has resolved this
issue in a manner which will minimize

any impact on small railroads.

C. Paperwork Reduction Act

The information collection
requirements in this final rule have been

submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995,

44 U.S.C. 3501 et seq. The section that
contains the new information collection

requirements is noted, and the

estimated time and cost to fulfill each of
the other requirements are as follows:

: Total annual
; Respondent Total annual Average time per Total annual
CFR section un‘ijverse responses regponse P burden hours burda?) cost
213.4 Excepted Track:
Designation of track as excepted ..... 200 railroads .......... 20 orders .....ccccceeenne 15 minutes .............. 5 200
Notification to FRA about removal of | 200 railroads .......... 15 natifications ......... 10 minutes .............. 3 120
excepted track.
213.5 Responsibility of track owners .... | 685 railroads .......... 10 notifications ......... 8 hours .....cccceeeeeen. 80 3,200
213.7 Designation of qualified persons
to supervise certain renewals and in-
spect track:
Designations ........ccceceeevicieeiniieenns 687 railroads .......... 1,500 names ............ 10 minutes .............. 250 10,000
Designations  (partially  qualified) | 687 railroads .......... 250 names ............... 10 minutes .............. 42 1,680
under paragraph (c) of this sec-
tion.
213.17 WaIVerS ..ooveeeeeeieeeeeeeeeeenn. 687 railroads .......... 6 petitions ........cc..... 24 hours .......ccc....... 144 5,760
213.4 Excepted Track:
Designation of track as excepted ..... 200 railroads .......... 20 orders ......cccceeeneee. 15 minutes .............. 5 200
Notification to FRA about removal of | 200 railroads ... 15 notifications .. 10 minutes ... 3 120
excepted track.
213.5 Responsibility of track owners .... | 685 railroads .......... 10 notifications ......... 8 hours .......cccceeeuee. 80 3,200
213.7 Designation of qualified persons
to supervise certain renewals and in-
spect track:
Designations ........cccecveeieiieiiiiieenne 687 railroads .......... 1,500 names ............ 10 minutes .............. 250 10,000
Designations  (partially  qualified) | 687 railroads .......... 250 names ............... 10 minutes .............. 42 1,680
under paragraph (c) of this sec-
tion.
213.57 Curves, elevation and speed
limitations:
Request to FRA for approval ........... 687 railroads 2 requests ................ 40 hours ........c.c...... 80 3,200
Notification to FRA with written con- | 687 railroads 2 notifications 45 minutes 2 80
sent of other affected track own-
ers.
Test Plans for Higher Curving | 1 railroad ................ 2 test plans .............. 16 hours ................. 32 1,280
Speeds.
213.110 Gage Restraint Measurement
Systems (GRMS):
Implementing—Notices & Reports ... | 687 railroads .......... 10 notifications + 2 45 min./4 hours ...... 16 640
tech rpts.
GRMS Vehicle Output Reports ........ 687 railroads 50 reports ......c.cceeeeue 5 minutes ......c........ 4 160
GRMS Vehicle Exception Reports ... | 687 railroads ... 50 reports ....... 5 minutes ................ 4 160
GRMS/PTLF—Procedures for Data | 687 railroads 4 proc. Docs 2 hours ....ccceeeeenee. 8 320
Integrity.
GRMS Training Program/Sessions .. | 687 railroads .......... 2 prog. + 5 sess ....... 16 hours ................ 112 4,480
GRMS Inspection Records ............... 687 railroads .......... 50 records ................ 2 hours .....cccceeeennn. 100 4,000
213.119 Continuous welded rail
(CWR), general:
(g) Written procedures for CWR | 239 railroads/ 240 modif. proc ........ 3 hrs./1 hr ... 320 U
(New). ASLRRA.
Fracture Report for Each Broken | 239 railroads/ 12,000 reports .......... 10 minutes .............. 2,000 74,000
CWR Joint Bar (New). ASLRRA.
Alternate Procedures For Rail Joints | 239 railroads .......... 7 letters + 7 proc ...... 30 min. + 953 hrs ... 6,675 701,035
(New).
Training Programs for CWR proce- | 239 railroads/ 240 training Prog ..... 2 hea/12 hrs ........... 490 19,600
dures (New). ASLRRA.
Recordkeeping (Previous) ................ 239 railroads ... 2,000 records .... 10 minutes .............. 333 13,320
Recordkeeping for CWR Rail Joints | 239 railroads 360,000 rcds 2 minutes ................ 12,000 480,000

(New).
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: Total annual

. Respondent Total annual Average time per Total annual

CFR section unFi)verse responses regponse P burden hours burden cost

Periodic Records for CWR Rail | 239 railroads .......... 480,000 rcds. ........... 1 minute ........cccoee. 8,000 320,000
Joints (New).
213.233 Track inspection ..........c.cccou.... 687 railroads 2,500 inspections ..... 1 minute ................ 42 1,554
213.241 Inspection records ... 687 railroads ... 1,542,089 rcds varies .....cccoceveeeeeen. 1,672,941 61,898,817
213.303 Responsibility for Compliance | 2 railroads ....... 1 petition ..., 8 hours .......ccceeeeuen. 8 320
213.305 Designation of qualified indi- | 2 railroads .............. 150 designations ...... 10 minutes .............. 25 1,000
viduals; general qualifications.

Designations (Partially qualified) ...... 2 railroads .... 20 designations . 10 minutes .............. 3 120
213.317 Waivers .......ccccvviviiiiiiciiens 2 railroads 1 petition .................. 24 hours .......ce.eeee. 24 960
213.329 Curves, elevation and speed

limitations:

FRA approval of qualified equipment | 2 railroads .............. 3 natifications ........... 40 hours ........ccc...... 120 4,800

and higher curving speeds.

Written notifications to FRA with | 2 railroads .............. 3 notifications ........... 45 minutes .............. 2 80

written consent of other affected
track owners.
213.4 Excepted Track:
Designation of track as excepted ..... 200 railroads .......... 20 orders .....cccceeenne 15 minutes .............. 5 200
Notification to FRA about removal of | 200 railroads 15 notifications 10 minutes 3 120
excepted track.
213.5 Responsibility of track owners .... | 685 railroads .......... 10 notifications ......... 8 hours ....cccceeeenne 80 3,200
213.7 Designation of qualified persons

to supervise certain renewals and in-

spect track:

Designations ..........cccceeiiiiiiinnene 687 railroads .......... 1,500 names ............ 10 minutes .............. 250 10,000

Designation  (partially  qualified) | 687 railroads .......... 250 names ............... 10 minutes .............. 42 1,680

under pargraph (c) of this section.
213.333 Automated Vehicle Inspection

System:

Track Geometry Measurement Sys- | 3 railroads .............. 18 reports ... 20 hours .....ccccceeeee 360 14,400

tem.

Track/Vehicle Performance Meas-

urement System:
Copies of most recent exception | 2 railroads .............. 13 printouts .............. 20 hours ......c.cec..... 260 10,400
printouts.
213.341 Initial inspection of new rail

and welds:

Mill inspection ................... 2 railroads .... 2 reports ... 8 hours ..... 16 640

Welding plan inspection ... 2 railroads .... 2 reports ......... 8 hours ..... 16 640

Inspection of field wells 2 railroads 125 records .............. 20 minutes 42 1,680
213.343 Continuous welded rail (CWR)

Recordkeeping ........cceeeevieiiieiiiceinne 2 railroads .............. 150 records .............. 10 minutes .............. 25 1,000
213.345 Vehicle qualification testing .... | 1 railroad ................ 2 reports .....cceveeeeene 16 hours .......ccccc... 32 1,280
213.347 Automotive or Railroad Cross-

ings at grade

Protection Plans .......cccccoevvieeeennnn. 1 railroad ................ 2plans .....cccoeiiieens 8 hours .....cccceeeennn. 16 640
213.369 Inspection Records:

Record of inspection .........c.cceeueeee. 2 railroads 500 records .............. 1 minutes 8 296

Internal defect inspections and re- | 2 railroads 50 records 5 minutes 4 148

medial action taken.

1$0 (Included in RIA).

All estimates include the time for
reviewing instructions; searching
existing data sources; gathering or
maintaining the needed data; and
reviewing the information.

Organizations and individuals
desiring to submit comments on the

collection of information requirements

should direct them to the Office of
Management and Budget, Attention:

Desk Officer for the Federal Railroad
Administration, Office of Information
and Regulatory Affairs, Washington, DC

20503.

OMB is required to make a decision
concerning the collection of information
requirements contained in this final rule

between 30 and 60 days after

publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication.

FRA cannot impose a penalty on

persons for violating information

collection requirements which do not
display a current OMB control number,

if required. FRA intends to obtain
current OMB control numbers for any

new information collection
requirements resulting from this
rulemaking action prior to the effective

date of the final rule. The OMB control
number, when assigned, will be

D. Environmental Impact

announced by separate notice in the
Federal Register.

FRA has evaluated these revised track
safety regulations in accordance with its

procedures for ensuring full
consideration of the potential
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environmental impacts of FRA actions,
as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, Executive Orders, and DOT
Order 5610.1c. This final rule meets the
criteria that establish this as a non-major
action for environmental purposes.

E. Federalism Implications

Executive Order 13132, “Federalism”
(64 FR 43255, Aug. 10, 1999), requires
FRA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” are
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, the agency may not issue
a regulation with Federalism
implications that imposes substantial
direct compliance costs and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, the agency consults with
State and local governments, or the
agency consults with State and local
government officials early in the process
of developing the regulation. Where a
regulation has Federalism implications
and preempts State law, the agency
seeks to consult with State and local
officials in the process of developing the
regulation.

This final rule has preemptive effect.
Subject to a limited exception for
essentially local safety hazards, its
requirements will establish a uniform
Federal safety standard that must be
met, and state requirements covering the
same subject are displaced, whether
those standards are in the form of state
statutes, regulations, local ordinances,
or other forms of state law, including
common law. Section 20106 of Title 49
of the United States Code provides that
all regulations prescribed by the
Secretary related to railroad safety
preempt any State law, regulation, or
order covering the same subject matter,
except a provision necessary to
eliminate or reduce an essentially local
safety hazard that is not incompatible
with a Federal law, regulations, or order
and that does not unreasonably burden
interstate commerce. This is consistent
with past practice at FRA, and within
the Department of Transportation.

FRA has analyzed this final rule in
accordance with the principles and
criteria contained in Executive Order
13132. This final rule will not have a
substantial effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among various levels of
government. This final rule will not
have federalism implications that
impose any direct compliance costs on
State and local governments.

FRA notes that RSAC, which
endorsed and recommended the
majority of this rule, has as permanent
members two organizations representing
State and local interests: AASHTO and
ASRSM. Both of these State
organizations concurred with the RSAC
recommendation endorsing this rule.
The RSAC regularly provides
recommendations to the FRA
Administrator for solutions to regulatory
issues that reflect significant input from
its State members. To date, FRA has
received no indication of concerns
about the Federalism implications of
this rulemaking from these
representatives or of any other
representatives of State government.
Consequently, FRA concludes that this
final rule has no federalism
implications, other than the preemption
of state laws covering the subject matter
of this final rule, which occurs by
operation of law under 49 U.S.C. 20106
whenever FRA issues a rule or order.

F. Unfunded Mandate Reform Act of
1995

Pursuant to Section 201 of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 2 U.S.C. 1531), each
Federal agency “shall, unless otherwise
prohibited by law, assess the effects of
Federal regulatory actions on State,
local, and tribal governments, and the
private sector (other than to the extent
that such regulations incorporate
requirements specifically set forth in
law).” Section 202 of the Act (2 U.S.C.
1532) further requires that “before
promulgating any general notice of
proposed rulemaking that is likely to
result in the promulgation of any rule
that includes any Federal mandate that
may result in the expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any 1 year, and
before promulgating any final rule for
which a general notice of proposed
rulemaking was published, the agency
shall prepare a written statement”
detailing the effect on State, local, and
tribal governments and the private
sector. This final rule will not result in

the expenditure, in the aggregate, of
$128,100,000 or more in any one year,
and thus preparation of such a
statement is not required.

G. Energy Impact

Executive Order 13211 requires
Federal agencies to prepare a Statement
of Energy Effects for any “‘significant
energy action.” See 66 FR 28355 (May
22, 2001). Under the Executive Order a
“significant energy action” is defined as
any action by an agency that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1)(i) that is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. FRA has
evaluated this final rule in accordance
with Executive Order 13211. FRA has
determined that this final rule is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. Consequently, FRA has
determined that this final rule is not a
“significant energy action” within the
meaning of the Executive Order.

H. Privacy Act Statement

Anyone is able to search the
electronic form of all comments
received into any of DOT’s dockets by
the name of the individual submitting
the comment (or signing the comment,
if submitted on behalf of an association,
business, labor union, etc). You may
review DOT’s complete Privacy Act
Statement published in the Federal
Register on April 11, 2000 (Volume 65,
Number 70, Pages 19477-78) or see
http://dms.dot.gov.

IX. Effective Date

This final rule is effective on October
31, 2006 in order to supersede the IFR’s
impracticable October 31, 2006 joint
inventory compliance date.
Accordingly, the good cause exception
of the Administrative Procedure Act
applies. See 5 U.S.C. 553(d)(3).

List of Subjects in 49 CFR Part 213

Penalties, Railroad safety, Reporting
and recordkeeping requirements.

The Rule
m For the reasons discussed in the

preamble, the Federal Railroad
Administration amends part 213 of
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chapter II, subtitle B of Title 49, Code
of Federal Regulations, as follows:

PART 213—[AMENDED]

m 1. The authority citation for part 213
continues to read as follows:

Authority: 49 U.S.C. 20102-20114 and
20142; 28 U.S.C. 2461, note; and 49 CFR
1.49(m).

m 2. Section 213.119 is amended by
revising the introductory language and
paragraphs (g) through (j) to read as
follows:

§213.119 Continuous welded rail (CWR);
general

Each track owner with track
constructed of CWR shall have in effect
and comply with a plan that contains
written procedures which address: the
installation, adjustment, maintenance,
and inspection of CWR; inspection of
CWR joints; and a training program for
the application of those procedures. The
plan shall be submitted to the Federal
Railroad Administration. FRA reviews

each plan for compliance with the

following—

(g) Procedures which prescribe the
scheduling and conduct of inspections
to detect cracks and other indications of
potential failures in CWR joints. On and
after January 1, 2007, in formulating the
procedures under this paragraph, the
track owner shall—

(1) Address the inspection of joints
and the track structure at joints,
including, at a minimum, periodic on-
foot inspections;

(2) Identify joint bars with visible or
otherwise detectable cracks and conduct
remedial action pursuant to §213.121;

(3) Specify the conditions of actual or
potential joint failure for which
personnel must inspect, including, at a
minimum, the following items:

(i) Loose, bent, or missing joint bolts;

(ii) Rail end batter or mismatch that
contributes to instability of the joint;
and

(iii) Evidence of excessive
longitudinal rail movement in or near
the joint, including, but not limited to;

wide rail gap, defective joint bolts,
disturbed ballast, surface deviations,
gap between tie plates and rail, or
displaced rail anchors;

(4) Specify the procedures for the
inspection of CWR joints that are
imbedded in highway-rail crossings or
in other structures that prevent a
complete inspection of the joint,
including procedures for the removal
from the joint of loose material or other
temporary material;

(5) Specify the appropriate corrective
actions to be taken when personnel find
conditions of actual or potential joint
failure, including on-foot follow-up
inspections to monitor conditions of
potential joint failure in any period
prior to completion of repairs.

(6) Specify the timing of periodic
inspections, which shall be based on the
configuration and condition of the joint:

(i) Except as provided in paragraphs
(g)(6)(ii) through (iv), track owners must
specify that all CWR joints are
inspected, at a minimum, in accordance
with the intervals identified in the
following table—

MINIMUM NUMBER OF INSPECTIONS PER CALENDAR YEAR

Freight trains operating over track with an annual | Passenger trains operating
tonnage of: over track with an annual
tonnage of:
Less than Greater than Greater than
40 mgt 40 to 60 mgt 60 mgt ngsrrt]h?n or equal to
9 20 mgt
Class 5 & @bOVE .....ooiiiiiiiiiie e 2 23 24 23 23
ClASS 4 e 2 23 24 2 23
ClasS 3 e 1 2 2 2 2
ClASS 2 e 0 0 0 1 1
Class 1 ..cccenee. 0 0 0 0 0
Excepted Track .......ccceeoireriiirieneenieeee e 0 0 0 n/a n/a

4 = Four times per calendar year, with one inspection in each of the following periods: January to March, April to June, July to September,
and October to December; and with consecutive inspections separated by at least 60 calendar days.

3 = Three times per calendar year, with one inspection in each of the following periods: January to April, May to August, and September to
December; and with consecutive inspections separated by at least 90 calendar days

2 = Twice per calendar year, with one inspection in each of the following periods: January to June and July to December; and with consecu-
tive inspections separated by at least 120 calendar days.

1 = Once per calendar year, with consecutive inspections separated by at least 180 calendar days.

1Where a track owner operates both freight and passenger trains over a given segment of track, and there are two different possible inspec-
tion interval requirements, the more frequent inspection interval applies.
2When extreme weather conditions prevent a track owner from conducting an inspection of a particular territory within the required interval, the
track owner may extend the interval by up to 30 calendar days from the last day that the extreme weather condition prevented the required

inspection.

(ii) Consistent with any limitations
applied by the track owner, a passenger
train conducting an unscheduled detour
operation may proceed over track not
normally used for passenger operations
at a speed not to exceed the maximum
authorized speed otherwise allowed,
even though CWR joints have not been
inspected in accordance with the
frequency identified in paragraph
(g)(6)(i), provided that:

(A) All CWR joints have been
inspected consistent with requirements
for freight service; and

(B) The unscheduled detour operation
lasts no more than 14 consecutive
calendar days. In order to continue
operations beyond the 14-day period,
the track owner must inspect the CWR
joints in accordance with the
requirements of paragraph (g)(6)(i).

(1i1) Tourist, scenic, historic, or
excursion operations, if limited to the

maximum authorized speed for
passenger trains over the next lower
class of track, need not be considered in
determining the frequency of
inspections under paragraph (g)(6)().
(iv) All CWR joints that are located in
switches, turnouts, track crossings, lift
rail assemblies or other transition
devices on moveable bridges must be
inspected on foot at least monthly,
consistent with the requirements in
§213.235; and all records of those
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inspections must be kept in accordance
with the requirements in § 213.241. A
track owner may include in its § 213.235
inspections, in lieu of the joint
inspections required by paragraph
(g)(6)(i), CWR joints that are located in
track structure that is adjacent to
switches and turnouts, provided that the
track owner precisely defines the
parameters of that arrangement in the
CWR plans.

(7) Specify the recordkeeping
requirements related to joint bars in
CWR, including the following:

(i) The track owner shall keep a
record of each periodic and follow-up
inspection required to be performed by
the track owner’s CWR plan, except for
those inspections conducted pursuant to
§213.235 for which track owners must
maintain records pursuant to § 213.241.
The record shall be prepared on the day
the inspection is made and signed by
the person making the inspection. The
record shall include, at a minimum, the
following items: the boundaries of the
territory inspected; the nature and
location of any deviations at the joint
from the requirements of this Part or of
the track owner’s CWR plan, with the
location identified with sufficient
precision that personnel could return to
the joint and identify it without
ambiguity; the date of the inspection;
the remedial action, corrective action, or
both, that has been taken or will be
taken; and the name or identification
number of the person who made the
inspection.

(ii) The track owner shall generate a
Fracture Report for every cracked or
broken CWR joint bar that the track
owner discovers during the course of an
inspection conducted pursuant to
§§213.119(g), 213.233, or 213.235 on
track that is required under
§213.119(g)(6)(i) to be inspected.

(A) The Fracture Report shall be
prepared on the day the cracked or
broken joint bar is discovered. The
record shall include, at a minimum: the
railroad name; the location of the joint
bar as identified by milepost and
subdivision; the class of track; annual
million gross tons for the previous
calendar year; the date of discovery of
the crack or break; the rail section; the
type of bar (standard, insulated, or
compromise); the number of holes in the
joint bar; a general description of the
location of the crack or break in bar; the
visible length of the crack in inches; the
gap measurement between rail ends; the
amount and length of rail end batter or
ramp on each rail end; the amount of
tread mismatch; the vertical movement
of joint; and in curves or spirals, the
amount of gage mismatch and the lateral
movement of the joint.

(B) The track owner shall submit the
information contained in the Fracture
Reports to the FRA Associate
Administrator for Safety (Associate
Administrator) twice annually, by July
31 for the preceding six-month period
from January 1 through June 30 and by
January 31 for the preceding six-month
period from July 1 through December
31.

(C) After February 1, 2010, any track
owner may petition FRA to conduct a
technical conference to review the
Fracture Report data submitted through
December of 2009 and assess whether
there is a continued need for the
collection of Fracture Report data. The
track owner shall submit a written
request to the Associate Administrator,
requesting the technical conference and
explaining the reasons for proposing to
discontinue the collection of the data.

(8) In lieu of the requirements for the
inspection of rail joints contained in
paragraphs (g)(1) through (7) of this
section, a track owner may seek
approval from FRA to use alternate
procedures.

(i) The track owner shall submit the
proposed alternate procedures and a
supporting statement of justification to
the Associate Administrator for Safety
(Associate Administrator).

(ii) If the Associate Administrator
finds that the proposed alternate
procedures provide an equivalent or
higher level of safety than the
requirements in paragraphs (g)(1)
through (g)(7) of this section, the
Associate Administrator will approve
the alternate procedures by notifying the
track owner in writing. The Associate
Administrator will specify in the
written notification the date on which
the procedures will become effective,
and after that date, the track owner shall
comply with the procedures. If the
Associate Administrator determines that
the alternate procedures do not provide
an equivalent level of safety, the
Associate Administrator will disapprove
the alternate procedures in writing, and
the track owner shall continue to
comply with the requirements in
paragraphs (g)(1) through (7) of this
section.

(iii) While a determination is pending
with the Associate Administrator on a
request submitted pursuant to paragraph
(g)(8) of this section, the track owner
shall continue to comply with the
requirements contained in paragraphs
(g)(1) through (7) of this section.

(h) The track owner shall have in
effect a comprehensive training program
for the application of these written CWR
procedures, with provisions for periodic
re-training, for those individuals
designated under § 213.7 as qualified to

supervise the installation, adjustment,
and maintenance of CWR track and to
perform inspections of CWR track.

(i) The track owner shall prescribe
and comply with recordkeeping
requirements necessary to provide an
adequate history of track constructed
with CWR. At a minimum, these records
must include:

(1) Rail temperature, location and date
of CWR installations. This record shall
be retained for at least one year;

(2) A record of any CWR installation
or maintenance work that does not
conform with the written procedures.
Such record shall include the location
of the rail and be maintained until the
CWR is brought into conformance with
such procedures;

(3) Information on inspection of rail
joints as specified in paragraph (g)(7) of
this part.

(j) As used in this section—

Action Items mean the rail joint
conditions that track owners identify in
their CWR plans pursuant to paragraph
(g)(3) which require the application of a
corrective action.

Adjusting/De-stressing means the
procedure by which a rail’s temperature
is re-adjusted to the desired value. It
typically consists of cutting the rail and
removing rail anchoring devices, which
provides for the necessary expansion
and contraction, and then re-assembling
the track.

Buckling Incident means the
formation of a lateral misalignment
sufficient in magnitude to constitute a
deviation from the Class 1 requirements
specified in § 213.55. These normally
occur when rail temperatures are
relatively high and are caused by high
longitudinal compressive forces.

Continuous Welded Rail (CWR) means
rail that has been welded together into
lengths exceeding 400 feet.

Corrective Actions mean those actions
which track owners specify in their
CWR plans to address conditions of
actual or potential joint failure,
including, as applicable, repair,
restrictions on operations, and
additional on-foot inspections.

CWR Joint means (a) any joint directly
connected to CWR, and (b) any joint(s)
in a segment of rail between CWR
strings that are less than 195 feet apart,
except joints located on jointed sections
on bridges.

Desired Rail Installation Temperature
Range means the rail temperature range,
within a specific geographical area, at
which forces in CWR should not cause
a buckling incident in extreme heat, or
a pull-apart during extreme cold
weather.

Disturbed Track means the
disturbance of the roadbed or ballast
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section, as a result of track maintenance
or any other event, which reduces the
lateral or longitudinal resistance of the
track, or both.

Mechanical Stabilization means a
type of procedure used to restore track
resistance to disturbed track following
certain maintenance operations. This
procedure may incorporate dynamic
track stabilizers or ballast consolidators,
which are units of work equipment that
are used as a substitute for the
stabilization action provided by the
passage of tonnage trains.

Rail Anchors means those devices
which are attached to the rail and bear
against the side of the crosstie to control
longitudinal rail movement. Certain
types of rail fasteners also act as rail
anchors and control longitudinal rail
movement by exerting a downward
clamping force on the upper surface of
the rail base.

Rail Temperature means the
temperature of the rail, measured with
a rail thermometer.

Remedial Actions mean those actions
which track owners are required to take
as a result of requirements of this part
to address a non-compliant condition.

Tight/Kinky Rail means CWR which
exhibits minute alignment irregularities
which indicate that the rail is in a
considerable amount of compression.

Tourist, Scenic, Historic, or Excursion
Operations mean railroad operations
that carry passengers with the
conveyance of the passengers to a
particular destination not being the
principal purpose.

Train-induced Forces means the
vertical, longitudinal, and lateral
dynamic forces which are generated
during train movement and which can
contribute to the buckling potential of
the rail.

Track Lateral Resistance means the
resistance provided by the rail/crosstie
structure against lateral displacement.

Track Longitudinal Resistance means
the resistance provided by the rail
anchors/rail fasteners and the ballast
section to the rail/crosstie structure
against longitudinal displacement.

Unscheduled Detour Operation means
a short-term, unscheduled operation
where a track owner has no more than
14 calendar days’ notice that the
operation is going to occur.

* * * * *

Issued in Washington, DC, on September
29, 2006.

Joseph H. Boardman,

Federal Railroad Administrator.

[FR Doc. 06—8599 Filed 10-10-06; 8:45 am]
BILLING CODE 4910-06-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 305 and 318

[Docket No. APHIS-2006-0027]

RIN 0579-AC15

Interstate Movement of Fruits and
Vegetables From Hawaii

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to remove
vapor heat treatment as an approved
treatment for bell pepper, eggplant,
Italian squash, and tomato moved
interstate from Hawaii. This action is
necessary because these four
commodities can serve as hosts for the
solanum fruit fly, which has been
detected in Hawaii. Vapor heat
treatment is not an approved treatment
for that pest. We are also proposing to
provide for the use of irradiation as an
approved treatment for all Capsicum
spp- (peppers) and Curcurbita spp.
(squash) moved interstate from Hawaii.
This action would relieve unnecessary
restrictions on the interstate movement
of peppers and squash and allow a
greater variety of Capsicum spp. and
Curcurbita spp. to be moved interstate
from Hawaii.
DATES: We will consider all comments
that we receive on or before December
11, 2006.
ADDRESSES: You may submit comments
by either of the following methods:

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov, select
“Animal and Plant Health Inspection
Service” from the agency drop-down
menu, then click “Submit.” In the
Docket ID column, select APHIS-2006—
0027 to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting

comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. APHIS-2006—-0027,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A-03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2006-0027.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
David B. Lamb, Import Specialist,
Commodity Import Analysis and
Operations, PPQ, APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737—
1236; (301) 734-8758.

SUPPLEMENTARY INFORMATION:

Background

The Hawaiian fruits and vegetables
regulations, contained in 7 CFR 318.13
through 318.13-17 (referred to below as
the regulations), govern, among other
things, the interstate movement of fruits
and vegetables from Hawaii. Regulation
is necessary to prevent the spread of
dangerous plant diseases and pests that
occur in Hawaii. Some fruits and
vegetables regulated under the Hawaiian
fruits and vegetables regulations are
allowed to move interstate if they are
treated with an approved treatment for
certain plant pests. Lists of approved
treatments for these fruits and
vegetables and requirements for
conducting these treatments are
contained in 7 CFR part 305.

Four of the fruits and vegetables that
are allowed to move interstate from
Hawaii if treated with an approved
treatment are bell pepper, eggplant,
Italian squash, and tomato. The

treatments approved for these
commodities, as listed in the table in

§ 305.2(h)(2)(ii), include the vapor heat
treatments numbered VH T106-b—1 (for
bell peppers), VH T106-b-2 (for
eggplant), VH T106-b—5 and VH T106—
b—7 (for tomato), and VH T106-b—6 (for
Italian squash). Despite their differing
numbers, these treatment numbers all
refer to the same treatment schedule,
which is described in § 305.24(c). These
commodities may also be treated with
irradiation in accordance with § 305.34,
which sets out requirements for the use
of irradiation as a treatment for fruits
and vegetables moved interstate from
Hawaii. Both the vapor heat treatment
and the irradiation treatment are
approved to neutralize the
Mediterranean fruit fly (Ceratitis
capitata), the Oriental fruit fly
(Bactrocera dorsalis), and the melon
fruit fly (Bactrocera curcurbitae). These
fruit flies are present in Hawaii, and
these four commodities can serve as
hosts for them.

An additional species of fruit fly has
been detected in Hawaii, the solanum
fruit fly (Bactrocera latifrons).* Bell
peppers, eggplant, Italian squash, and
tomatoes can all serve as hosts for this
fruit fly. Because limited research has
been done regarding the effectiveness of
the vapor heat treatment schedule
described in § 305.24(c) at neutralizing
solanum fruit fly, this treatment is not
approved to treat for solanum fruit fly.
Therefore, we are proposing to remove
vapor heat treatment as an approved
treatment for bell pepper, eggplant,
tomato, and Italian squash. We would
accomplish this by removing the
respective vapor heat treatment
numbers for these commodities from
their entries in § 305.2(h)(2)(ii).

We have also determined that the four
fruit flies named above—the
Mediterranean fruit fly, the Oriental
fruit fly, the melon fruit fly, and the
solanum fruit fly—are the only pests for
which treatment should be required for
the interstate movement of all species of
the genus Capsicum (peppers), not just
the bell pepper, and all species of the
genus Curcurbita (squash), not just the
Italian squash. Like the Mediterranean

1See Liquido NJ, Harris EJ, and Dekker LA.
“Ecology of Bactrocera latifrons (Diptera:
Tephritidae) Populations: Host Plants, Natural
Enemies, Distribution, and Abundance,” Annals of
the Entomological Society of America, 87(1):71-85,
1994.
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fruit fly, the Oriental fruit fly, and the
melon fruit fly, the solanum fruit fly is
a member of the family Tephritidae. We
have previously determined that an
irradiation dose of 150 gray is sufficient
to neutralize all fruit flies of the family
Tephritidae. (For more information on
this determination, see the final rule
published in the Federal Register on
January 27, 2006 [Docket No. 03—077-2,
71 FR 4451-4464].)

Therefore, we are proposing to add
irradiation as an approved treatment for
Capsicum spp. and Curcurbita spp.
moved interstate from Hawaii. To
accomplish this change, we would make
the following amendments in 7 CFR
parts 305 and 318:

e In paragraph (b) of § 318.13—4b, we
would add “Capsicum spp. (peppers)”
and ““Curcurbita spp. (squash)” to the
list of commodities that are eligible for
interstate movement from Hawaii if,
prior to interstate movement, they are
inspected for plant pests by an inspector
and are then treated for plant pests
under the supervision of an inspector in
accordance with a treatment prescribed
in 7 CFR part 305.

e In §318.13—4f, which lists fruits
and vegetables from Hawaii for which
irradiation in accordance with § 305.34
is an approved treatment, we would add
“Capsicum spp. (peppers)” and
“Curcurbita spp. (squash)” to that list.

e In §305.34(a)(1), in the table that
lists fruits and vegetables from Hawaii
for which irradiation is an approved
treatment and the irradiation dose that
is approved for each commodity, we
would add entries for ““Capsicum spp.
(peppers)” and ““Curcurbita spp.
(squash)” and indicate that a dose of
150 gray is approved for their treatment.

e In §305.2(h)(2)(ii), we would add
entries in the table for “Capsicum spp.
(peppers)” and ““Curcurbita spp.
(squash).” These entries would list
irradiation as an approved treatment for
commodities of these genera. They
would also indicate that irradiation
would be approved to treat all fruit flies
of the family Tephritidae that are
associated with these commodities.
Indicating that the treatment is
approved for all fruit flies of the family
Tephritidae would mean that we would
not have to update the regulations in the
event that we discover that another fruit
fly of that family is associated with one
of these genera.

In each of these locations, we would
remove the separate entries for “bell
pepper’” and “Italian squash.”

Irradiation is already an approved
treatment for eggplant and tomato in
§305.2(h)(2)(ii). We would update the
entries for these commodities in
§ 305.2(h)(2)(ii) by indicating that

irradiation would be approved to treat
all fruit flies of the family Tephritidae
associated with these commodities.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

This proposed rule is in response to
a species of fruit fly that has been
detected in Hawaii, the solanum fruit fly
(Bactrocera latifrons). Bell peppers,
eggplant, Italian squash, and tomatoes
are the four commodities for which
vapor heat treatment is an approved
treatment that are affected by the
solanum fruit fly. Because limited
research has been done regarding the
effectiveness of vapor heat treatment at
neutralizing solanum fruit fly, APHIS is
proposing to remove vapor heat
treatment from the list of approved
treatments for bell peppers, eggplant,
Italian squash, and tomatoes moved
interstate from Hawaii.

While vapor heat treatment would no
longer be an approved treatment,
irradiation is an approved treatment for
the interstate movement of bell peppers
and Italian squash from Hawaii. We are
proposing to amend the regulations to
approve irradiation as a treatment for all
species of the genus Capsicum
(peppers), not just bell peppers, and all
species of the genus Curcurbita
(squash), not just the Italian squash.
APHIS has previously determined that
an irradiation dose of 150 gray is
sufficient to neutralize all fruit flies that
affect Capsicum spp. and Curcurbita
spp. in Hawaii, including the solanum
fruit fly.

Approximately $15.4 million worth of
eggplant, green peppers, Italian squash,
Oriental squash, and tomatoes were
produced in the State of Hawaii in 2004,
amounting to 52 million pounds (table
1). However, none of the eggplant, green
peppers, Italian squash, or tomatoes
produced in Hawaii in 2004 was moved
interstate to the U.S. mainland.
According to the Hawaii Department of
Agriculture, none of these commodities
has been moved interstate from Hawaii
to the U.S. mainland within the last 2
years.

TABLE 1.—PRODUCTION AND VALUE
OF HAWAIIAN EGGPLANT, PEPPERS,
SQUASH, AND TOMATOES, 2004

Commodity Qu(zlag)tity Value
Eggplant ............ 1,050,000 $809,000
Peppers (Green) 3,200,000 2,208,000
Squash (ltalian,

Oriental) ........ 2,350,000 1,263,000
Tomatoes .......... 16,800,000 | 11,088,000
Total .............. 52,200,000 | 15,368,000

Source: USDA, Hawaii Agricultural Statis-
tics, 2006.

The proposed rule would continue to
give Hawaiian entities the opportunity
to move Capsicum spp. and Curcurbita
spp. interstate. While vapor heat
treatment would no longer be an
approved treatment for bell peppers and
Italian squash, irradiation would
become an approved treatment for all
Capsicum spp. and Curcurbita spp.
Irradiation would continue to be an
approved treatment for eggplant and
tomatoes as well.

Accordingly, we do not expect that
this rule would have a significant
economic impact on a substantial
number of small entities. This proposed
rule is necessary to safeguard the U.S.
mainland from the introduction of
solanum fruit fly (Bactrocera latifrons).
Because in recent years eggplant,
peppers, squash, and tomatoes have not
been moved interstate from Hawaii, the
rule is not expected to have a significant
impact on small or large entities.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.
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Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Lists of Subjects

7 CFR Part 305

Irradiation, Phytosanitary treatment,
Plant diseases and pests, Quarantine,

Rico, Quarantine, Transportation,
Vegetables, Virgin Islands.

Accordingly, we propose to amend 7
CFR parts 305 and 318 to read as
follows:

PART 305—PHYTOSANITARY
TREATMENTS

1. The authority citation for part 305
would continue to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—

a. By removing the entries for “Bell
pepper” and ‘““Squash, Italian”.

b. By adding, in alphabetical order,
entries for “Capsicum spp. (peppers)”
and ““Curcurbita spp. (squash)” to read
as set forth below.

c. By revising the entries for
“Eggplant” and “Tomato” to read as set
forth below.

§305.2 Approved treatments.

Reporting and recordkeeping 7786; 21 U.S.C. 136 and 136a; 7 CFR 2.22, ek e
requirements. 2.80, and 371.3. (h) * * *
7 CFR Part 318 2. In §305.2, in the table in paragraph (2)* * *
Cotton, Cottonseeds, Fruits, Guam, (h)(2)(ii), the entry for Hawaii would be (i) * * *
Hawaii, Plant diseases and pests, Puerto amended as follows:
Location Commodit Pest Treatment
y schedule
Hawaii.
Capsicum spp. (peppers) ....... Fruit flies of the family Tephritidae ...........ccovveiiiiiniinnnnn. IR.
Curcurbita spp. (squash) ........ Fruit flies of the family Tephritidae ..........cccceveiiiniiiiiennnn. IR.
Eggplant ..o Fruit flies of the family Tephritidae ..........ccoccevveiiiniiiinnnnn. IR.
TOMAO ..ooveiiieieeieeee e Fruit flies of the family Tephritidae ..........ccccceveiiiniiiiennnen. IR.
Ceralitis Capitala ..........cccccvvviiiieiiiiiiiiecieee e MB T101—c-3.
* * * * *

3. In § 305.34, in paragraph (a)(1), the
table would be amended as follows:

a. By removing the entries for “Bell
pepper’” and “Italian squash”.

b. By adding, in alphabetical order,
entries for “Capsicum spp. (peppers)”
and ‘““Curcurbita spp. (squash)” to read
as set forth below.

§305.34 Irradiation treatment of certain
fruits and vegetables from Hawaii, Puerto
Rico, and the U.S. Virgin Islands.

(a) * *x %

(1) * % %

IRRADIATION FOR PLANT PESTS IN
HAWAIIAN FRUITS AND VEGETABLES

Commodity (3?:;)
Capsicum spp. (PEPPEIS) .covvvveernnees 150
Curcurbita spp. (squash) ........c....... 50

PART 318—HAWAIIAN AND
TERRITORIAL QUARANTINE NOTICES

4. The authority citation for part 318
would continue to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

§318.13-4b [Amended]

5. In § 318.13—4b, paragraph (b) would
be amended as follows:

a. By removing the words “‘bell
peppers” and adding the words
“Capsicum spp. (peppers)” in their
place.

b. By adding the words ‘‘Curcurbita
spp. (squash),” after the word
“carambolas,”.

c. By removing the words “Italian
squash,”.

§318.13-4f [Amended]

6. Section 318.13—4f would be
amended as follows:

a. By removing the words “‘bell
pepper” and adding the words
“Capsicum spp. (peppers)” in their
place.

b. By adding the words ‘‘Curcurbita
spp. (squash),” after the word
“carambola,”.

c. By removing the words “Italian
squash,”.

Done in Washington, DG, this 4th day of
October 2006.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E6-16754 Filed 10-10-06; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 300

[REG-148576-05]

RIN 1545-BF69

User Fees for Processing Installment
Agreements; Hearing Cancellation

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed rulemaking.

SUMMARY: This document cancels a
public hearing on proposed regulations
under section 300 of the Internal
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Revenue Code relating to user fees for
installment agreements.

DATES: The public hearing, originally
scheduled for October 17, 2006, at 10
a.m. is cancelled.

FOR FURTHER INFORMATION CONTACT:
Kelly Banks of the Publications and
Regulations Branch, Legal Processing
Division, Associate Chief Counsel
(Procedure and Administration), at (202)
622—0392 (not a toll-free number).
SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing that appeared in the
Federal Register on Wednesday, August
30, 2006 (71 FR 51538), announced that
a public hearing was scheduled for
October 17, 2006, at 10 a.m. in the
Auditorium, Internal Revenue Service,
New Carrollton Building, 5000 Ellin
Road, Lanham, MD 20706. The subject
of the public hearing is under section
300 of the Internal Revenue Code.

The public comment period for these
regulations expired on September 29,
2006. The notice of proposed
rulemaking and notice of public hearing
instructed those interested in testifying
at the public hearing to submit a request
to speak and an outline of the topics to
be addressed. As of Monday, October 2,
2006, no one has requested to speak.
Therefore, the public hearing scheduled
for October 17, 2006, is cancelled.

Guy R. Traynor,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. E6-16718 Filed 10—-10-06; 8:45 am]
BILLING CODE 4830-01-P

Although the Committee may modify
its agenda during the course of its work,
the proposed agenda for this meeting is
as follows: Agenda review, review and
adopt September 21, 2006 meeting
summary, update on activities since last
meeting, NEPA update, report on and
discussion of technical subcommittee
meeting #3, next steps, public comment.

The Committee provides for a public
comment period during the meeting;
written comments may also be sent to:
Superintendent, GGNRA, Ft. Mason,
Bldg. 201, San Francisco, CA 94123,
Attn: Negotiated Rulemaking.

To request a sign language interpreter,
please call the Park TDD line (415) 556—
2766, at least a week in advance of the
meeting. Please note that Federal
regulations prohibit pets in public
buildings, with the exception of service
animals.

FOR FURTHER INFORMATION CONTACT: Go
to the http://
www.parkplanning.nps.gov/goga and
select Negotiated Rulemaking for Dog
Management at GGNRA or call the
project information line at 415-561—
4728.

SUPPLEMENTARY INFORMATION: The
Committee was established pursuant to
the Negotiated Rulemaking Act of 1990
(5 U.S.C. 561-570) to consider
developing a special regulation for
dogwalking at GGNRA.

Dated: October 3, 2006.

Bernard C. Fagan,

Acting Chief, Office of Policy.

[FR Doc. E6-16745 Filed 10-10-06; 8:45 am]
BILLING CODE 4312-FN-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Chapter |

Negotiated Rulemaking Advisory
Committee for Dog Management at
Golden Gate National Recreation Area

ACTION: Notice of meeting.

SUMMARY: Notice is hereby given, in
accordance with the Federal Advisory
Committee Act (Pub. L. 92—-463, 86 Stat.
770, 5 U.S.C. App 1, section 10), of the
sixth meeting of the Negotiated
Rulemaking Advisory Committee for
Dog Management at Golden Gate
National Recreation Area (GGNRA).
DATES: The Committee will meet on
Wednesday, November 8, 2006 in the
Conference Center at Fort Mason Center
in San Francisco. The meeting will
begin at 3 p.m., and is open to the
public.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2005-AL—-0004-200619b;
FRL-8229-7]

Approval and Promulgation of
Implementation Plans; Alabama:
Volatile Organic Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing approval of
revisions to the Alabama State
Implementation Plan (SIP), submitted
by the Alabama Department of
Environmental Management (ADEM) on
November 18, 2005. The revisions
include modifications to Alabama’s
Volatile Organic Compounds (VOCs)
rules found at Alabama Administrative
Code (AAC) Chapter 335-3—1. ADEM is
taking an action that was similarly

approved by EPA on November 29, 2004
(69 FR 69298). The revision adds several
compounds to the list of compounds
excluded from the definition of VOC on
the basis that they make a negligible
contribution to ozone formation. This
proposed action is being taken pursuant
to section 110 of the Clean Air Act
(CAA).

DATES: Written comments must be
received on or before November 13,
2006.

ADDRESSES: Comments may be
submitted by mail to: Stacy DiFrank,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, GA 30303-8960. Comments
may also be submitted electronically, or
through hand delivery/courier. Please
follow the detailed instructions
described in the direct final rule,
ADDRESSES section which is published
in the Rules Section of this Federal
Register.

FOR FURTHER INFORMATION CONTACT:
Stacy DiFrank, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, GA 30303—8960. The
telephone number is (404) 562—9042.
Ms. DiFrank can also be reached via
electronic mail at
difrank.stacy@epa.gov.
SUPPLEMENTARY INFORMATION: For
additional information, see the direct
final rule which is published in the
Rules Section of this Federal Register.
Dated: September 18, 2006.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. E6-16810 Filed 10-10-06; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 174
[EPA-HQ-OPP-2006-0642; FRL-8095-2]

Plant-Incorporated Protectants Derived
from a Plant Viral Coat Protein Gene
(PVCP-PIPs); Notification to the
Secretary of Agriculture

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notification to the Secretary of
Agriculture.

SUMMARY: This document notifies the
public that the Administrator of EPA
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has forwarded to the Secretary of
Agriculture a draft proposed rule as
required by section 25(a) of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA). As described in the
Agency’s semi-annual Regulatory
Agenda, the draft proposed rule would
add certain plant-incorporated
protectants based on viral coat protein
genes (PVCP-PIPs) to its plant-
incorporated protectants exemptions at
40 CFR part 174. Substances that plants
produce for protection against pests and
the genetic material necessary to
produce them are pesticides under
FIFRA if humans intend these
substances to “prevent, repel or mitigate
any pest.”

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006-0642. All documents in the
docket are listed on the regulations.gov
web site. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either in the electronic docket
at http://www.regulations.gov, or, if only
available in hard copy, at the Office of
Pesticide Programs (OPP) Regulatory
Public Docket in Rm. S-4400, One
Potomac Yard (South Building), 2777 S.
Crystal Drive, Arlington, VA. The hours
of operation of this Docket Facility are
from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The Docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT: Tom
McClintock, Hazard Assessment
Coordination and Policy Division
(7202M), Office of Science Coordination
and Policy, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington DC 20460-0001; telephone
number: 202-564-8488; e-mail address:
mcclintock.tom@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general. It simply announces the
submission of a draft proposed rule to
the U.S. Department of Agriculture
(USDA) and does not otherwise affect
any specific entities. This action may,
however, be of particular interest to
people or companies involved with
agricultural biotechnology that may

develop and market plant-incorporated
protectants. Since other entities may
also be interested, the Agency has not
attempted to describe all the specific
entities that may be interested in this
action. If you have any questions
regarding this action, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using regulations.gov,
you may access this Federal Register
document electronically through the
EPA Internet under the “Federal
Register” listings at http://
www.epa.gov/fedrgstr.

II. What Action is EPA Taking?

Section 25(a)(2) of FIFRA requires the
Administrator to provide the Secretary
of Agriculture with a copy of any
proposed regulation at least 60 days
before signing it for publication in the
Federal Register. The draft proposed
rule is not available to the public until
after it has been signed by EPA. If the
Secretary comments in writing
regarding the draft proposed rule within
30 days after receiving it, the
Administrator shall include the
comments of the Secretary and the
Administrator’s response to those
comments in the proposed rule when
published in the Federal Register. If the
Secretary does not comment in writing
within 30 days after receiving the draft
proposed rule, the Administrator may
sign the proposed regulation for
publication in the Federal Register
anytime after the 30—day period not
withstanding the foregoing 60—day time
requirement.

ITL. Do Any Statutory and Executive
Order Reviews Apply to this
Notification?

No. This document is not a proposed
rule, it is merely a notification of
submission to the Secretary of
Agriculture. As such, none of the
regulatory assessment requirements
apply to this document.

List of Subjects in Part 174

Environmental protection,
Administrative practice and procedures,
Pesticides and pests.

Dated: October 2, 2006.
Clifford J. Gabriel
Director, Office of Science Coordination and
Policy.
[FR Doc. E6-16751 Filed 10-10-06; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 211

[Docket No. 2006—24141, Notice No. 1]
RIN 2130-AB77

Rules of Practice: Proposed Direct
Final Rulemaking Procedures

AGENCY: Federal Railroad
Administration (FRA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: FRA is proposing direct final
rulemaking procedures to expedite the
processing of noncontroversial
regulatory changes to which no adverse
comment is anticipated. Under the
proposed procedures, FRA could choose
to make routine or otherwise
noncontroversial changes in a direct
final rule which would become effective
a specified number of days after its
publication in the Federal Register,
provided that no written adverse
comment, or no request for a public
hearing, was received before the rule’s
scheduled effective date. FRA would
not use direct final rulemaking for
complex or controversial matters.
DATES: Written comments must be
received by December 11, 2006.
Comments received after that date will
be considered to the extent possible
without incurring additional expense or
delay.

FRA anticipates being able to resolve
this rulemaking without a public, oral
hearing. However, if FRA receives a
specific request for a public, oral
hearing prior to November 13, 2006, one
will be scheduled and FRA will publish
a supplemental notice in the Federal
Register to inform interested parties of
the date, time, and location of any such
hearing.

ADDRESSES: Comments: Comments
related to Docket No. 200624141, may
be submitted by any of the following
methods:

e Web site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax:202-493-2251.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC between 9 a.m. and 5 p.m. Monday
through Friday, except Federal holidays.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
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online instructions for submitting
comments.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identification
Number (RIN) for this rulemaking. Note
that all comments received will be
posted without change to http://
dms.dot.gov including any personal
information. Please see the Privacy Act
heading in the “SUPPLEMENTARY
INFORMATION” section of this document
for Privacy Act information related to
any submitted comments or materials.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC between 9 a.m. and 5 p.m. Monday
through Friday, except Federal
Holidays.

FOR FURTHER INFORMATION CONTACT:
Patricia V. Sun, Trial Attorney, Mail
Stop 10, Federal Railroad
Administration, 1120 Vermont Avenue,
NW., Washington, DC 20005 [telephone:
(202) 493-6038].

SUPPLEMENTARY INFORMATION:

Background

On January 30, 2004, the Office of the
Secretary of Transportation (OST)
published a final rule adopting direct
final rulemaking procedures intended to
expedite the rulemaking process for
noncontroversial rules. The rule
published by OST applies only to
regulations issued by the Office of the
Secretary of Transportation and does
not apply to the various operating
administrations within DOT. By using
direct final rulemaking, OST can reduce
the time necessary to develop, review,
clear and publish a rule to which no
adverse public comment is anticipated
by eliminating the need to publish
separate proposed and final rules (69 FR
4455). In this notice, FRA proposes to
amend its Rules of Practice (49 CFR Part
211) to adopt similar direct final
rulemaking procedures to promulgate
specified categories of rules it does not
expect to be controversial and that are
unlikely to result in adverse comments.

Many agencies have adopted direct
final rulemaking procedures, including
the Nuclear Regulatory Commission, the
Food and Drug Administration, the
Environmental Protection Agency, and
the Department of Agriculture. For
example, in 2003, the Department of
Energy issued a direct final rule
amending its test procedures for
measuring the energy consumption of
clothes washers (October 31, 2003, 68
FR 62197), and last year, the

Occupational Safety and Health
Administration issued a direct final rule
to reinstate its original roll-over
protective structures standards for the
construction and agriculture industries
(December 29, 2005, 70 FR 76795).

The Direct Final Rulemaking Process

As stated above, the use of direct final
rulemaking would allow FRA to
eliminate an unnecessary second round
of internal review and clearance, as well
as public review, for noncontroversial
proposed rules. FRA would employ the
direct final rulemaking process for a
particular rule if, for example, similar
rules had been previously proposed and
published without receiving adverse
comment. FRA believes that direct final
rulemaking would be appropriate for
noncontroversial rules, including such
rules that:

(1) Affect internal procedures of the
Federal Railroad Administration, such
as filing requirements and rules
governing inspection and copying of
documents,

(2) are nonsubstantive clarifications or
corrections to existing rules;

(3) update existing forms; and

(4) make minor changes in the
substantive rules regarding statistics and
reporting requirements, such as a
lessening of the reporting frequency (for
example, from monthly to quarterly) or
elimination of a type of data that no
longer needs to be collected by FRA.

After determining that a rule would
be appropriate for direct final
rulemaking, FRA would publish the rule
in the final rule section of the Federal
Register. In each direct final rule
document, the “action” would be
captioned “direct final rule’” and would
include language in the summary and
preamble informing interested parties of
their right to comment and their right to
request an oral hearing, if such
opportunity is required. The direct final
rule notice would advise the public that
FRA anticipates no adverse comment to
the rule and that the rule would become
effective a specified number of days
after the date of publication unless FRA
received written adverse comment or a
request for an oral hearing (if such
opportunity is required by statute)
within the specified comment period.
An “adverse” comment would be one
that is critical of the rule, one that
suggests that the rule should not be
adopted, or one that suggests that a
change should be made in the rule. FRA
would not consider a comment
submitted in support of the rule, or a
request for clarification of the rule, to be
adverse.

FRA would provide sufficient
comment time to allow interested

parties to determine whether they wish
or need to submit adverse comments,
and would answer any requests for
clarification while the comment period
was running. If FRA received no written
adverse comment or request for oral
hearing within the comment period,
FRA would publish another notice in
the Federal Register indicating that no
adverse comment had been received and
confirming that the rule would become
effective on the specified date.

If, however, FRA received the timely
submission of an adverse comment or
notice of intent to submit adverse
comment, FRA would stop the direct
final rulemaking process and withdraw
the direct final rule by publishing a
notice in the final rule section of the
Federal Register. If FRA decided that
the rulemaking remained necessary,
FRA would recommence the rulemaking
under its standard rulemaking
procedures by publishing a notice
proposing the rule in the proposed rules
section of the Federal Register. The
proposed rule would provide for a new
public comment period.

FRA believes that the additional time
and effort required to withdraw the
direct final rule and issue a Notice of
Proposed Rulemaking would be an
incentive for FRA to act conservatively
in evaluating whether to use the direct
final rulemaking process for a particular
rule. As stated above, FRA would not
use direct final rulemaking for complex
or potentially controversial matters.

Regulatory Analyses and Notices

FRA has determined that this action
is not a significant regulatory action
under Executive Order 12866 or under
the Department’s Regulatory Policies
and Procedures. There are no costs
associated with the proposed rule.
There would be some cost savings in
Federal Register publication costs and
efficiencies for the public and FRA
personnel in eliminating duplicative
reviews. FRA certifies that this rule, if
adopted, would not have a significant
impact on a substantial number of small
entities. FRA does not believe that there
would be sufficient federalism
implications to warrant the preparation
of a federalism assessment.

Paperwork Reduction Act

The proposed rule contains no
information collection requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520).

Unfunded Mandates Reform Act of
1995

FRA has determined that the
requirements of Title II of the Unfunded
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Mandates Reform Act of 1995 do not
apply to this rulemaking.

List of Subjects in 49 CFR Part 211

Administrative practice and
procedure, Rules of practice.

In consideration of the foregoing, FRA
proposes to amend 49 CFR part 211 as
follows:

PART 211—[AMENDED]

1. The authority citation for part 211
would continue to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20114,
20306, 20502—20504, and 49 CFR 1.49.

2. In part 211, Subpart B—
Rulemaking Procedures, would be
amended by adding a new § 211.33,
Procedures for direct final rulemaking,
as follows:

§211.33 Procedures for direct final
rulemaking.

(a) Rules that the Administrator
judges to be noncontroversial and
unlikely to result in adverse public
comment may be published in the final
rule section of the Federal Register as
direct final rules. These include
noncontroversial rules that:

(1) Affect internal procedures of the
Federal Railroad Administration, such
as filing requirements and rules
governing inspection and copying of
documents,

(2) Are nonsubstantive clarifications
or corrections to existing rules,

(3) Update existing forms, and

(4) Make minor changes in the
substantive rules regarding statistics and
reporting requirements.

(b) The Federal Register document
will state that any adverse comment or
notice of intent to submit adverse
comment must be received in writing by
the Federal Railroad Administration
within the specified time after the date
of publication and that, if no written
adverse comment or request for oral
hearing (if such opportunity is required
by statute) is received, the rule will
become effective a specified number of
days after the date of publication.

(c) If no adverse comment or request
for oral hearing is received by the
Federal Railroad Administration within
the specified time of publication in the
Federal Register, the Federal Railroad
Administration will publish a notice in
the Federal Register indicating that no
adverse comment was received and
confirming that the rule will become
effective on the date that was indicated
in the direct final rule.

(d) If the Federal Railroad
Administration receives any written
adverse comment or request for oral
hearing within the specified time of

publication in the Federal Register, a
notice withdrawing the direct final rule
will be published in the final rule
section of the Federal Register and, if
the Federal Railroad Administration
decides a rulemaking is warranted, a
notice of proposed rulemaking will be
published in the proposed rule section
of the Federal Register.

(e) An “adverse” comment for the
purpose of this subpart means any
comment that the Federal Railroad
Administration determines is critical of
the rule, suggests that the rule should
not be adopted, or suggests a change
that should be made in the rule.

Issued in Washington, DC, on September
29, 2006.

Joseph H. Boardman,

Administrator.

[FR Doc. E6-16825 Filed 10-10-06; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AV01

Endangered and Threatened Wildlife
and Plants; Withdrawal of the
Proposed Rule To List the Cow Head
Tui Chub (Gila bicolor vaccaceps) as
Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; withdrawal.

SUMMARY: We, the Fish and Wildlife
Service (Service), have determined that
the proposed listing of the Cow Head tui
chub (Gila bicolor vaccaceps) as an
endangered species under the
Endangered Species Act of 1973, as
amended (Act), is not warranted, and
we therefore withdraw our March 30,
1998, proposed rule (63 FR 15152—
15158). We have made this
determination because the threats to the
species identified in the March 30,
1998, proposed rule are not significant,
and currently available data do not
indicate that the threats to the species,
as analyzed under the five listing factors
described in section 4(a)(1) of the Act,
are likely to endanger the species in the
foreseeable future throughout all or a
significant portion of its range.
ADDRESSES: Supporting documentation
for this action is available for public
inspection, by appointment, during
normal business hours at the U.S. Fish
and Wildlife Service, Klamath Falls Fish
and Wildlife Office, 6610 Washburn
Way, Klamath Falls, OR 97603.

FOR FURTHER INFORMATION CONTACT: Curt
Mullis, Field Supervisor, at the above
address (telephone, 541-885-8481, or
facsimile, 541-885—-7837).

SUPPLEMENTARY INFORMATION:

Background

The Cow Head tui chub, Gila
(Siphateles) bicolor vaccaceps, is a
small fish in the minnow family
Cyprinidae. It was first recognized as a
distinct subspecies in 1939, and was
later named and formally described in
1980 (Bills and Bond 1980, pp. 320—
322). Although it was referred to as the
Cowhead Lake tui chub in the March 30,
1998, proposed listing (63 FR 15152),
we now conform to the accepted
geographical spelling of Cow Head as
two words and use the shorter name,
Cow Head tui chub, for reasons
discussed in Reid (2006b, pp. 1-6). It is
distinguished from other tui chubs
primarily by the number and form of its
gill rakers (bony projections in the gills),
as well as other characteristics, such as
fin and scale counts, and the shape of
its fins and head (Bills and Bond 1980,
pp. 320-322). Like other tui chubs, its
coloration is generally silver, except for
a dark lateral stripe and dark speckles
scattered on the cheek, operculum (area
behind the eye), and lower body.

The known range of the Cow Head tui
chub is limited to the Cow Head Basin
in extreme northeastern California and
northwestern Nevada (Reid 2006a, pp.
15—19). The Cow Head Basin is
relatively small (10,400 hectares (ha);
25,700 acres) and drains north into the
Warner Basin of Oregon through Cow
Head Slough. Historically, the basin
contained a shallow, marshy lake when
sufficient water was available. Cow
Head Lake was altered in the 1930s,
following the extended drought of the
1920-30s, to allow drainage of the lake
in the spring and to facilitate
agricultural uses of the lakebed.

Populations of Cow Head tui chub
occupy all principal low gradient
streams in the basin (Cow Head Slough
and Barrel, West Barrel and Keno
creeks) and a relatively large population
still exists on the lakebed, where it is
restricted to permanent water in
drainage channels when the lake is dry
(Scoppettone and Rissler 2006, pp. 108—
109). Stream populations of Cow Head
tui chub annually expand throughout
most of the low gradient stream habitat
in the basin during wet periods and
contract as the summer progresses and
streams dry up. Connectivity between
stream populations of Cow Head tui
chub is generally unobstructed during
springtime flows, but during summer
and fall, all populations are restricted to
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isolated perennial pools (Reid 2006a,
.19).
P Landownership in the Cow Head
Basin is both private and Federal (U.S.
Bureau of Land Management (BLM)).
However, most perennial habitat of the
chub is on private land (Reid 2006a, p.
10-11).

Cow Head tui chubs generally occupy
pool areas in streams and open water
channels having dense aquatic
vegetation (Homuth 2000, p. 6; Moyle
2002, p. 124; Reid 20064, p. 20). They
grow about 50 millimeters (mm) (2
inches (in)) fork length (tip of nose to
the fork in tail) during the first year and
reach an average of 100 mm (4 in) at
about 5 years of age, with larger
individuals uncommon (Scoppettone
and Rissler 2003, p. 5; Scoppettone and
Rissler 2006, p. 110). The maximum
recorded size for Cow Head tui chubs is
235 mm (9 in) (Scoppettone and Rissler
2006, p. 111).

Although there is no specific
information on the reproductive
behavior of the Cow Head tui chub,
spawning by most tui chubs usually
takes place from late April to late June,
beginning in their second to fourth year
(Moyle 2002, pp. 124-125). Fecundity is
relatively high, and a female of 100 mm
(4 in) produces about 4,000 eggs over a
series of spawning events. Tui chubs
typically spawn in groups, with several
males attending each female. Eggs
adhere to plants, or the bottom, and
hatch in about 3-6 days (Moyle 2002,
pp. 124-125).

Tui chubs in general evolved in the
arid Great Basin where water bodies
experience wide fluctuations in water
conditions, and therefore they are
highly tolerant of high alkalinity, high
turbidity, and high temperatures (Moyle
2002, pp. 124-125). They also appear to
tolerate relatively low levels of
dissolved oxygen (Castleberry and Cech
1986, pp. 149-150; Moyle 2002, p. 124).
While there have been no long-term
diurnal studies of water quality in the
Cow Head Basin, short-term surveys and
measurements associated with
distributional surveys in Cow Head
streams and channels indicate that most
water quality parameters are generally
well within the documented tolerances
of tui chubs, with the exception of
localized low dissolved oxygen
conditions near the bottom of
desiccating pools and canals (Richey
1999, pp. 20-25; Homuth 2000, p. 6;
Scoppettone and Rissler 2003, p. 6).
There are no records of large fish die-
offs caused by water quality in
permanent pools or canals associated
with the Basin, again indicating that
water quality parameters are well within
limits tolerated by tui chubs. Fish

trapped in seasonal pools die as the
season progresses and the pools dry up
(Homuth 2000, p. 8), but this is not due
to water quality.

Previous Federal Actions

On December 30, 1982, the Service
published a revised notice of review for
vertebrate wildlife in the Federal
Register (47 FR 58454) designating the
Cow Head tui chub as a category 2
candidate. At that time, the Service
defined category 2 candidates as taxa for
which information in the Service’s
possession indicated that a proposed
listing rule was possibly appropriate,
but for which sufficient data on
biological vulnerability and threats were
not available to support a proposed rule
(45 FR 82481, December 15, 1980). The
Service reclassified the Cow Head tui
chub as a category 1 candidate in the
November 21, 1991, notice of review (56
FR 58804). Category 1 candidate species
were defined as ““taxa for which the
Service presently has sufficient
information on hand to support the
biological appropriateness of their being
listed as endangered or threatened” (45
FR 82480, December 15, 1980). In the
Candidate Notice of Review published
on February 28, 1996 (61 FR 7595), the
Service announced a revised list of
candidate plant and animal taxa based
on a single category for candidates that
closely matched the previous definition
of category 1 candidates. Specifically,
the 1996 notice adopted a single
category of candidates, defined as:
“those species for which the Service has
on file sufficient information on
biological vulnerability and threat(s) to
support issuance of a proposed rule to
list but issuance of the proposed rule is
precluded” (61 FR 7597). As a former
category 1 candidate taxon, the Cow
Head tui chub was included as a
candidate in the February 28, 1996 (61
FR 7596), and September 19, 1997 (62
FR 49398), notices of review.

On March 30, 1998, the Service
published in the Federal Register a
proposed rule to list the Cow Head tui
chub as endangered (63 FR 15152). The
Cow Head tui chub was proposed for
listing based primarily on concerns
about the apparent present and
threatened destruction, modification,
and curtailment of its habitat and range
(particularly as related to dewatering of
Cow Head Lake and livestock grazing),
as well as other natural or manmade
factors affecting its continued existence
(particularly the introduction of
pesticides into the drainage as a result
of pest control activity, and
vulnerability to random naturally
occurring events that can pose risks
associated to small, restricted

populations) (63 FR 15152—-15155). The
proposed rule also stated that
introduction of nonnative fish, game
fish, or other nonnative tui chubs could
harm the Cow Head Lake tui chub
through increased competition,
predation, and hybridization (63 FR
15154). The proposed rule had a 60-day
public comment period, until May 29,
1998. On June 17, 1998, we reopened
the comment period for an additional 65
days at the request of private citizens
and organizations (63 FR 33033). The
second comment period closed on
August 3, 1998. On February 2, 2000,
we opened a third comment period at
the request of signatories of the
conservation agreement (described
below), to allow the Service to consider
conservation measures in the
conservation agreement; this comment
period closed on February 16, 2000 (65
FR 4940).

Conservation Agreement

On October 22, 1999, stakeholders
signed a conservation agreement (CA),
including a conservation strategy, with
the stated purpose of ensuring the long-
term survival of the Cow Head tui chub
(Service 1999, p. 2). Signatories
included private landowners of Cow
Head Lake, Cow Head Slough, and the
California reach of Barrel Creek (four
owners, all CA signatories); principal
permittees on BLM lands within the
drainage; California and Modoc County
Cattlemen’s Associations; the California
Farm Bureau Federation; the BLM
(Surprise Field Office); and California
Department of Fish and Game (CDFG).
The two owners on West Barrel Creek
and the single owner for perennial
reaches of Barrel and Keno creeks
(Nevada) were not original signatories to
the CA, as chub populations in those
areas were unknown at the time;
however, these landowners have been
supportive by providing access to meet
the goals and objectives of the
conservation strategy.

The stated purpose of the
conservation strategy is to identify
specific procedures and strategies
required for the long-term survival of
the Cow Head tui chub. The strategy has
two main objectives: Phase one—
develop baseline data; and Phase two—
use the baseline data to determine the
most feasible conservation actions to
implement the goals of the conservation
strategy. Phase one included studies
intended to increase our understanding
of the species and its habitat. Most of
the proposed actions in Phase one have
been addressed or are part of ongoing
projects.

Phase two builds upon the
information developed in Phase one, or
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by any future studies, to adaptively
implement conservation and
management actions to meet the goals of
the conservation strategy. The general
goals of actions implemented in Phase
two (and their completion status) are:
(1) To establish, or confirm the current
existence of, additional populations
(completed); (2) to create more stable
habitat for those populations (in
progress); (3) to provide greater
assurance of stability for the Cow Head
tui chub population upstream of the
pump in the lakebed channels
(ongoing); (4) to create, to the extent
feasible, additional stable habitat in the
area of historic Cow Head Lake
upstream of the pump (under review);
and (5) to monitor, as appropriate, the
status of Cow Head tui chub
populations and effectiveness of
conservation actions (ongoing).

By signing the October 22, 1999, CA,
the Service and other stakeholders in
the Cow Head Lake watershed
committed to actions and goals intended
to ensure the long-term survival of the
Cow Head tui chub by balancing current
practices in the watershed with the
long-term needs of the subspecies. As
previously stated, we opened a third
comment period on the proposed rule
on February 2, 2000, by request of
signatories to the CA, so that the Service
could also consider the conservation
measures of the CA when making a final
determination (65 FR 4940). The third
comment period closed on February 16,
2000.

Summary of Public Comments

During the comment period for the
March 30, 1998, proposed rule, we
received 13 responses from local
government, local organizations, and
private individuals. Of those responses,
none provided new information
pertinent to the proposed listing. Six
responses expressed views against the
listing, one implied general support of
the listing, and six were requests for a
60-day extension. There were no
requests for a public hearing.

On June 17, 1998, the Service
reopened the comment period on the
proposed rule in response to requests
from private organizations and private
citizens (63 FR 33033). During the
second comment period, only one
comment letter was received. It
provided additional information on
historical conditions, past and current
management, and trends in riparian
conditions. The commenter did not state
a position relative to the
appropriateness of the proposed listing.

On February 2, 2000, we reopened the
comment period on the proposed rule to
allow consideration of the conservation

agreement signed on October 22, 1999,
and to solicit additional information on
the biology, distribution, and status of
the Cow Head tui chub (65 FR 4940).
The reopening of comment period was
in response to requests from signatories
of the conservation agreement. During
the third comment period, the Service
received five responses from State and
local governments and private
individuals. Four responses were
against the proposed listing, and one
was in support. No new information
pertinent to the proposed listing was
obtained.

(1) Comment: One commenter felt that
the Service could not demonstrate that
this action has the purpose of interstate
commerce, and thus the Service did not
have the authority to apply the
protection of the Act.

Our Response: We disagree with this
comment. The Service has the authority
to protect all endangered species,
including intrastate species or those
with no direct commercial value in
interstate commerce.

(2) Comment: One commenter stated
that there is a deficiency in the data,
asserting the Service lacks information
about the historical range of the fish and
evidence of endangerment across the
species range, and thus cannot move
forward with listing the species under
the Act.

Our Response: In the March 30, 1998,
proposed rule (63 FR 15152), the
present or threatened destruction,
modification, or curtailment of its
habitat and range was a factor
considered to threaten the Cow Head tui
chub. At that time, we stated that the
diversion of water from Cow Head Lake
had eliminated approximately 98
percent of the chub’s historical range
and that the dewatering was a threat to
the species. Based on the information
available, the chub was thought to be
restricted to a very small portion of its
historic range, occurring only in various
pools along the southern portion of Cow
Head Slough, and in the drainage
channels on the bed of Cow Head Lake,
for a total range of approximately 5.4 km
(3.4 mi), with no additional populations
known (for additional information see
Factor A below). Since the proposed
rule was published, the Service has
gathered much more information about
the species’ range and habitat
conditions (including information from
Reid 2006a, 2006b). Current
information, based on more complete
basin-wide surveys, demonstrates that
the Cow Head tui chub is more widely
distributed than previously thought and
maintains populations throughout all of
its historical range, including in all
streams and lakebed channels that

would have offered suitable habitat in
the past. We therefore recognize that the
perceived reduction of historical range,
and the related concern of dewatering
that was believed to be the cause of the
reduction in the range, was a function
of incomplete information and that
current information demonstrates that
reduction of the historical range has not
occurred and is not a threat to the Cow
Head tui chub. Recognizing that this
and other threats we identified in the
March 30, 1998, proposed rule (63 FR
15152) either (1) do not exist or (2) have
been eliminated or otherwise
ameliorated, we have determined that
the Cow Head tui chub does not meet
the Act’s definition of either a
threatened or an endangered species.
Consequently, we are withdrawing the
proposal to list the species. For further
information, please see the Summary of
Factors Affecting the Species section
below.

(3) Comment: One commenter stated
that Cow Head tui chub could live in
highly eutrophic water and that this was
not a threat as the Service had indicated
in the March 30, 1998, proposed rule.

Our Response: Eutrophic water
conditions were not one of the
substantial threats we identified in our
proposed rule; however, we noted this
condition as a subject of potential
concern. As described in the
background section of this notice, tui
chubs in general evolved in the arid
Great Basin and are highly tolerant of
high alkalinity, high turbidity, and high
temperatures (Moyle 2002, pp. 124—
125). They also appear to tolerate
relatively low dissolved oxygen levels
in water (Castleberry and Cech 1986, pp.
149-150; Moyle 2002, p. 124). While
there have been no long-term diurnal
studies of water quality in the Cow
Head Basin, short-term surveys and
measurements associated with
distributional surveys in the various
Cow Head streams and channels
indicate that most water quality
parameters are generally well within the
tolerances of tui chubs. Additionally,
there are no records of large fish die-offs
caused by water quality in the
permanent pools or the canals
associated with the Basin, again
indicating that water quality parameters
are well within limits tolerated by the
chubs. Fish trapped in seasonal pools
certainly die as the season progresses
and the pools dry up (Homuth 2000, p.
8). We recognize that most water quality
parameters collected within the range of
the Cow Head tui chub since the 1998
proposed rule, with the exception of
localized low dissolved oxygen
conditions near the bottom of
desiccating pools and canals, are
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generally well within the tolerances of
tui chubs (Richey 1999, pp. 20-25;
Homuth 2000, p. 6; Scoppettone and
Rissler 2003, p. 6), and poor water
quality is not a threat to the Cow Head
tui chub. Considering that this and the
other threats we identified in the March
30, 1998, proposed rule do not exist, or
have been eliminated or otherwise
ameliorated, we are withdrawing the
proposal to list the species. For further
information, please see the Summary of
Factors Affecting the Species section
below.

(4) Comment: One commenter stated
the Service had poorly articulated the
threat from native wildlife, and the
threat from future introductions of
nonnative fish and disease was unlikely.

Our Response: In the March 30, 1998,
proposed rule (63 FR 15152), the
introductions of a catastrophic disease
or nonnative predatory fish were both
recognized as potentially harmful to
Cow Head tui chub, particularly due to
the small estimated population size and
confined known range of the chub at
that time. However, this factor was not
considered a principal threat to the
chub. Since 1998, the Service has
gathered additional information about
the extent of predation and the
likelihood of nonnative introduction
and disease (Reid 20064, p. 28; also see
Factor C discussion, below). The Service
notes that no disease or predator
currently threatens the Cow Head tui
chub and that the introduction and
establishment of a disease or nonnative
fish predator into the Cow Head Basin
is unlikely. Were introduction and
establishment of a disease or nonnative
fish predator into the Cow Head Basin
to occur, is not likely to threaten the
chub with extinction, as explained
below in our discussion of Factor C. We
recognize that the potential threats to
the tui chub from disease and
introductions of nonnative predatory
fish are both unlikely and minor.
Considering that these and other threats
we identified in the March 30, 1998,
proposed rule (63 FR 15152) either (1)
do not exist or (2) have been eliminated
or otherwise ameliorated, we are
withdrawing the proposal to list the
species. For further information, please
see the Summary of Factors Affecting
the Species section below.

(5) Comment: One commenter stated
there were no current threats to the
species; therefore the Service was
incorrect in its determination that
inadequacy of existing regulations to
reduce risk was a threat to the species.

Our Response: In the March 30, 1998,
proposed rule, the Service found that
there were no existing regulations to
deal with the threats to the species

described in the proposed rule (63 FR
15152). Since 1998, information
developed about potential threats leads
the Service to conclude that there are
currently no recognized threats to the
continued existence of the Cow Head tui
chub; therefore additional regulatory
mechanisms are unnecessary. Also, we
now know that the Cow Head tui chub
maintains populations throughout all of
its historical range, and this has
occurred in the context of the existing
regulatory mechanisms. Therefore, we
recognize that inadequacy of existing
regulatory mechanisms is not a threat to
the Cow Head tui chub. Considering
that this and other threats we identified
in the March 30, 1998, proposed rule
(63 FR 15152) either (1) do not exist or
(2) have been eliminated or otherwise
ameliorated, we are withdrawing the
proposal to list the species. More
information on the topic of adequacy of
existing regulatory mechanisms can be
found in Factor D discussion, below.

(6) Comment: One commenter stated
that the Service offered no proof that
pesticide programs were a threat to the
species.

Our Response: The concern over
impacts of pesticides was based on the
assumption that nearby agricultural
activities used pesticides and that the
Cow Head tui chub population had been
reduced to a single, small population,
with an extremely restricted range and
no additional populations available for
recolonization in the event of a
localized extinction (63 FR 15152).
Using new information gathered since
1998, the Service has found that the
population is not as small as previously
thought. (See Factor D discussion
below.) Agricultural activities and land
management in the Cow Head Basin are
limited to hay production and grazing
(Reid 20064, p. 10). The only substantial
use of pesticides is in the U.S.
Department of Agriculture’s grasshopper
control program, which occurs only
during occasional years when
grasshopper outbreaks occur, and then it
focuses on localized upland areas
surrounding the lakebed that are used
by grasshoppers for egg laying.
Pesticides are not applied to aquatic
habitat, and in the event of an
accidental spill or application, the
adverse effect would be localized,
particularly because application
typically occurs in late summer when
flow is low and pool habitats are not
connected (Reid 2006a p. 19; see also
Factor E discussion below). We
recognize that pesticide use is not a
significant threat to the Cow Head tui
chub. Considering that this and other
threats we identified in the March 30,
1998, proposed rule (63 FR 15152)

either (1) do not exist or (2) have been
eliminated or otherwise ameliorated, we
are withdrawing the proposal to list the
species. For further information, please
see the Summary of Factors Affecting
the Species section below.

(7) Comment: One commenter stated
that the Service had no proof that the
risks associated with small and
restricted fish populations was a threat.

Our Response: The vulnerabilities
identified in the March 30, 1998,
proposed rule (63 FR 15152) (possible
excessively high death or low birth
rates, deleterious effects of genetic drift
and inbreeding, and sensitivity to
localized stochastic events) were based
on the assumption that the Cow Head
tui chub had been reduced to a single,
small population, with an extremely
restricted range and no additional
populations were available for
recolonization in the event of a
localized extinction. Using information
gathered since 1998, we have found that
the chub is not as reduced as previously
thought. (See Factor D discussion,
below.) Also, a recent genetic study of
tui chubs found that the genetic
diversity in the Cow Head tui chub is
similar to other stream-resident chub
populations, and there is no indication
of genetic threats (Chen 2006, p. 46—48).
The fact that the Cow Head tui chub is
restricted in population size and
distribution does not by itself pose a
significant risk to the species.
Considering that this and other threats
we identified in the March 30, 1998,
proposed rule (63 FR 15152 either (1) do
not exist or (2) have been eliminated or
otherwise ameliorated, we are
withdrawing the proposal to list the
species. For further information, please
see the Summary of Factors Affecting
the Species section below.

(8) Comment: Six commenters
requested a 60-day extension of the
comment period.

Our Response: In response to these
requests, the Service reopened the
comment period for 65 days.

(9) Comment: Two commenters stated
that humans have influenced water
movement in the Cow Head tui chub’s
range and this has benefited the chub by
enhancing or protecting aquatic habitat.

Our Response: We agree with the
commenters that humans can provide
benefits to aquatic species in a highly
manipulated environment because of
our desire to create permanent water
sources. In the Cow Head basin, some
areas of perennial habitat are
maintained by water management
structures and these structures can
decrease the likelihood of nonnative
fish getting into the area. (See
discussions of Factors C and E, below.)
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Since 1998, we have investigated the
effects of historical changes in water-
flow patterns on the Cow Head tui
chub’s status. As a result of interest in
the conservation agreement, we were
able to work with local residents to
develop a better understanding of water
flow and management in the area, and
have considered that information in our
assessment of potential impacts to the
chub. (See discussion of habitat under
Factor A, below.) We no longer believe
that water management is a current or
potential threat. Considering that this
and other threats we identified in the
March 30, 1998, proposed rule (63 FR
15152) either (1) do not exist or (2) have
been eliminated or otherwise
ameliorated, we are withdrawing the
proposal to list the species. For further
information, please see the Summary of
Factors Affecting the Species section
below.

(10) Comment: One commenter felt
that the proposed listing was an attempt
to take away private landowner’s rights.

Our Response: The commenter’s
concerns regarding the effects of listing
on private property rights is no longer
germane because we are withdrawing
our 1998 proposal to list the Cow Head
tui chub (63 FR 15152). However, the
listing of a species under the Act, in and
of itself, does not affect private lands
and does not effect a taking of private
property by the Federal government.
Only if the landowner engages in an
activity that is likely to take a listed fish
or wildlife species, or an activity that
requires Federal authorization or
funding and may affect a listed species,
do the Act’s regulatory restrictions come
into play. In those situations, the Act
provides regulatory mechanisms under
Sections 7 and 10 to enable such
activities to proceed consistent with
protection of the listed species.

(11) Comment: One commenter stated
that the Cow Head tui chub should not
be listed because the conservation
agreement was in place.

Our Response: We believe
conservation agreements are important
conservation tools, and this particular
agreement was especially crucial for
identifying information gaps and
forming a basis for collaboration. By
signing the conservation agreement, the
Service and other stakeholders in the
Cow Head Lake watershed committed to
actions and goals intended to ensure the
long-term survival of the chub by
balancing current practices in the
watershed with the long-term needs of
the subspecies. Although we believe the
Cow Head tui chub conservation
agreement is important, listing decisions
are made based on a thorough analysis
of all substantial and foreseeable threats.

Based on an analysis of all the factors,
and the new information collected with
the help of the conservation agreement,
we no longer believe the Cow Head tui
chub is in danger of extinction
throughout all or a significant portion of
its range or likely to become so in the
foreseeable future; therefore we are
withdrawing the March 30, 1998
proposal to list the chub (63 FR 15152).

(12) Comment: California Department
of Fish and Game questioned whether
the modification to landowner
agreements would impact the
implementation of the conservation
agreement.

Our Response: In a recent peer review
of Reid (2006a), Randal C. Benthin,
Senior Fishery Biologist at the
California Department of Fish and Game
(CDFG), wrote a letter to us confirming
that the landowners have been working
with management agencies to
implement the conservation agreement,
and he praised their commitment. We
discussed this comment with Mr.
Benthin, in a September 22, 2006 phone
call, and he said the issue was
satisfactorily addressed in the final
conservation agreement. He further
stated that CDFG had no further
concerns.

(13) Comment: One commenter stated
that the listing should be delayed so that
additional populations could be
established. The commenter felt that if
the species were listed, the resulting
section 7 consultation process would
delay the establishment of additional
populations.

Our Response: We agree with the
commenter that multiple populations
are important for species conservation.
In the case of the Cow Head tui chub at
the time of the original listing proposal,
we believed that the number of
populations was quite small (63 FR
15152). Since the March 30, 1998,
proposed rule was published, we
determined that the number of
populations is larger than originally
thought. New surveys show the Cow
Head tui chub maintains populations
throughout all of its historical range in
all streams and lakebed channels that
would have offered suitable habitat in
the past (Reid 20064, p. 18). Therefore
the chub is more widely distributed
than previously thought. (See Factor A
discussion, below.) We now recognize
that the number of populations and
relatively narrow range of the species
are not threats to the Cow Head tui
chub. Considering that this and other
threats we identified in the March 30,
1998, proposed rule (63 FR 15152)
either (1) do not exist or (2) have been
eliminated or otherwise ameliorated, we
are withdrawing the proposal to list the

species. For further information, please
see the Summary of Factors Affecting
the Species section below.

Regarding the comment that listing
the species and any resulting section 7
consultations would delay the
establishment of additional populations,
because we are withdrawing the
proposal to list the Cow Head tui chub,
this comment is no longer germane.
Nevertheless, even if the species were
listed, section 7 consultation would not
have hampered efforts to establish
additional populations. Section 7
consultation is a valuable tool to
minimize adverse effects of Federal
actions to listed species and, as such,
provides benefits to species.

(14) Comment: One commenter
offered several specific goals for
conservation actions for the species,
including establishment of additional
populations, water management
certainty, and protection of habitat from
over-grazing.

Our Response: We agree with the
commenter that multiple populations
and protection of habitat from threats
are key to species conservation. In the
case of the Cow Head tui chub, at the
time of the original proposal, we
believed that the number of populations
was quite small and that there were
threats to the quantity and quality of
habitat (63 FR 15152). Since that time,
we have focused on addressing these
and other potential threats and
obtaining additional information from
various sources to clarify the status of
the species (e.g., Reid 2006a). As a
result, we have determined that the
number of populations is larger than
originally thought.

We also looked carefully into the role
that current and future water
availability could have on the
conservation of the species. As
described in more detail under the
discussions of Factors A and E below,
the Cow Head tui chub evolved in a
low-precipitation region and has
survived numerous droughts including
a severe 16-year drought early in the
20th century. We have also found that
current water management is
compatible with the conservation needs
of the species and that there is a lack of
evidence to suggest water management
will substantially change in the
foreseeable future.

Furthermore, we have reached a
similar conclusion regarding grazing
management. As described under the
discussion of Factor A below, the chub
has coexisted with the current grazing
management for decades, and we have
no information that leads us to believe
grazing management will substantially
change in a manner that would
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adversely affect the species in the
foreseeable future. We now recognize
that water availability, water
management, and grazing do not pose
threats to the Cow Head tui chub.
Considering that these and other threats
we identified in the March 30, 1998,
proposed rule (63 FR 15152) either (1)
do not exist or (2) have been eliminated
or otherwise ameliorated, we are
withdrawing the proposal to list the
species. For further information, please
see the Summary of Factors Affecting
the Species section below.

(15) Comment: One commenter felt
that conservation agreements fail to
protect species adequately.

Our Response: The Service believes
conservation agreements (CAs) can
serve a valuable role in helping to
conserve species, and we also recognize
that they may have limitations, as
suggested by this comment. In the
specific case of the Cow Head tui chub,
the CA enabled the Service get
additional valuable information on the
species’ status on private lands, and it
provided a means for stakeholders to
take an active role in the conservation
of the species. This withdrawal of the
proposed rule to list the Cow Head tui
chub is not based on anticipation of
future improvements in the status of the
species that we believe will occur as a
result of the CA. Instead, this
withdrawal is based on new information
that demonstrates a lack of identified
treats, as is described below in the
discussions of Factors A—E; this new
information was obtained in large
measure through implementation of the
CA. More discussion of this topic is
found under the sections titled
“Conservation Agreement” above and
“Summary of Factors Affecting the
Species” below.

Conservation Review

At the time the March 30, 1998,
proposed rule was published (63 FR
15152), little information was available
regarding the Cow Head tui chub. The
CA has allowed us to obtain more
extensive and accurate information on
the Cow Head tui chub, including its
distribution, population status, habitat
use, and land management in the Cow
Head basin. The CA has also resulted in
the initiation of management activities
by private and public stakeholders,
which further secure the Cow Head tui
chub and its habitat.

In 2005, in order to make a final
determination on the listing status of the
Cow Head tui chub given this crucial
new information, we arranged for an
independent scientific review of the
Cow Head tui chub to obtain a
comprehensive synthesis of all available

data pertinent to the conservation of the
species, including clarification of the
complicated history and management of
the basin, evaluation of biological
information regarding the species, and
compilation of previous population and
habitat surveys in the basin. The
purpose of the review was to assemble
all scientific and commercial
information on the Cow Head tui chub,
as well as to assimilate the collective
knowledge of local landowners and
managers. The review did not evaluate
the status of the Cow Head tui chub
under the Act, as that is the Service’s
ultimate responsibility. The principal
author of the review is Dr. Stewart Reid,
an independent biologist, who is a
recognized expert in the native fishes of
this region and who is familiar with the
Cow Head Basin. The review was peer
reviewed in May—June 2006 and made
available to stakeholders to ensure its
accuracy and completeness (see Peer
Review section, below). The revised
synthesis (Reid 2006a) and its
supporting documentation reflect the
most recent information regarding the
Cow head tui chub; this information
significantly informs our determination
to withdraw our previous proposal to
list this subspecies (63 FR 15152, March
30, 1998).

Peer Review

In accordance with our July 1, 1994,
Interagency Cooperative Policy for Peer
Review in Endangered Species Act
Activities (59 FR 34270), we solicited
the opinions of seven independent
specialists. We provided the reviewers
with the synthesis document (Reid
2006a) which contains new information,
and a review of all available scientific,
historical, and management information
pertaining to the species. We
specifically asked the reviewers to
review the document for accuracy of the
information, any missing information,
and threats to the species not mentioned
in the report. Reviewers were not asked
to interpret the Act as it applies to this
species or to make a recommendation as
to the appropriate regulatory status for
the Cow Head tui chub.

The Service’s Policy for Peer Review
requires that we: (1) Solicit the expert
opinions of a minimum of three
appropriate and independent specialists
regarding pertinent scientific and
commercial data and assumptions
relating to the taxonomy, population
models, and supportive biological and
ecological information for species under
consideration for listing; and (2)
summarize in the final decision
document the opinions of all
independent peer reviewers received on
the species under consideration. The

purpose of a peer review is to ensure
that listing decisions are based on
scientifically sound data, assumptions,
and analyses, including input of
appropriate experts and specialists.

Peer reviewers included two senior
research scientists familiar with the
Cow Head tui chub and the Cow Head
Basin (one from the University of
California, Davis and one from U.S.
Geological Survey—Biological
Resources Division, Reno), four
scientists from agencies with
management responsibilities in the Cow
Head Basin (two from CDFG, one from
BLM, and one from the U.S. Forest
Service), and one representative of the
Cow Head Irrigation District who could
provide detailed information on local
conditions, especially water
management in the basin.

All reviewers confirmed the accuracy
and completeness of the scientific
information in the synthesis. Two
reviewers (BLM and Cow Head
Irrigation District) helped clarify details
of management and hydrology in the
Cow Head Basin, which have been
incorporated into the final document
used for this analysis, along with minor
editorial suggestions from the various
reviewers. The reviewers did not
identify any additional factors that
might threaten the Cow Head tui chub.

Summary of Factors Affecting the
Species

Section 4 of the Act and its
implementing regulations (50 CFR 424)
establishes procedures for adding
species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act: (A) The present or
threatened destruction, modification, or
curtailment of habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence. In making this finding, we
evaluated whether any of these five
factors are a threat to the continued
existence of the Cow Head tui chub
throughout all or a significant portion of
its range. Our evaluation of these threats
is presented below.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range

In the 1998 proposed rule, reduction
of historical range and modification of
habitat were considered threats to the
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Cow Head tui chub (63 FR 15153—54,
March 28, 1998). We stated that the
range had been reduced by 98 percent
due to loss of Cow Head Lake. A better
understanding of the basin’s hydrology
has shown that the lake still provides
seasonal habitat in wet years and
maintains permanent habitat in the
lakebed canals (Reid 2006a, pp. 15-19).
In 1998, we also stated that stream
habitat was restricted to 5.4 km (3.4
miles). New information developed by
Reid (2006a, pp. 15-19) has shown that
total linear stream and channel habitat
was approximately 10.5 km (6.5 mi) in
2001, a very dry year (Scoppettone and
Rissler 2006, p. 108). In the spring, and
at times when there is sufficient water,
the chub occupies the full lengths of the
tributary streams (21.2 km; 13.2 mi).
Current information, based on more
complete basin-wide surveys,
demonstrates that the Cow Head tui
chub is more widely distributed than
previously thought and maintains
populations throughout all of its
historical range in all streams and
lakebed channels that would have
offered suitable habitat in the past.

Range

Based on our knowledge of historical
conditions, the species’ habitat needs,
and its current distribution, we assume
the natural historical range
(geographical distribution) of the Cow
Head tui chub would have encompassed
all low gradient streams with perennial
reaches in the Cow Head Basin of
California and Nevada, including: Cow
Head Lake, Cow Head Slough, Barrel
Creek, West Barrel Creek, and Keno
Creek (Reid 2006a, pp. 5—6 and 15-19).
Based on knowledge of the chub’s
biology, it is logical to assume there was
some natural dispersal downstream into
the Twelvemile Creek drainage during
higher springtime flows, as there
apparently is today, but the fate of these
individuals is not known (Reid 2006a,
pp. 18-19). Within the Cow Head Basin,
the primary distribution of tui chubs,
based on habitat needs, would have
included any low-energy aquatic
habitats, including stream pools,
emergent marshes with open water, and
Cow Head Lake itself, when present
(Moyle 2002, p. 124-125; Reid 20064, p.
20). Because tui chubs show a
preference for low-energy habitats such
as pools, it is unlikely they would have
typically occupied higher-energy stream
reaches with steep gradients, strong
flow, or shallow riffles (e.g., the lower
canyon section of Cow Head Slough),
although they might move through such
habitats. They also would not have
occupied higher gradient reaches of the
western tributaries coming off the

Warner Mountains (e.g., Eightmile and
Ninemile creeks), which have cooler
temperatures and are occupied by trout,
Oncorhynchus mykiss, and speckled
dace, Rhinichthys osculus (Hubbs 1934,
p- 2; Sato 1992, p. 5).

Recent surveys on public and private
land, facilitated by the 1999 CA, have
documented the presence of Cow Head
tui chub in all historically perennial
water bodies (Minto 1879; see map and
discussion in Reid 2006a, pp. 5-8)
containing suitable habitat in the Cow
Head Basin (Scoppettone and Rissler
2006, p. 5). In 2001, populations were
found in all eastern tributaries (Keno,
West Barrel, and Barrel Creeks, as well
as Cow Head Slough), including private
land that had not been previously
surveyed, and a large population
(estimated to be in the 10,000s) exists on
the historic lakebed in perennial canals
(Scoppettone and Rissler 2002, p. 5;
Reid 20064, p. 22). Cow Head tui chub
presumably disperse throughout Cow
Head Slough and the various low-
gradient tributaries in the spring and
onto the lakebed when it is flooded,
with their distribution contracting to the
lakebed channels and perennial spring-
fed stream reaches each year as the arid
summer progresses. In 2001, a very dry
year, perennial habitat occupied by the
chub remained in all eastern tributaries
(Keno Creek—0.5 km (0.3 mi) perennial,
West Barrel Creek—1.0 km (0.6 mi)
perennial, and Barrel Creek—4.0 km
(2.5 mi) perennial), Cow Head Slough
(approximately 3 km (1.9 mi) perennial)
and the two principal lakebed channels
(Pump and Eightmile canals—2 km (1.2
mi) perennial) (Scoppettone and Rissler
2006, pp.108-109; Reid 20064, pp. 16—
18).

Habitat—Streams

Stream populations of Cow Head tui
chub primarily occupy pool habitats,
and available habitat area varies
depending on the time of year and
degree of drought severity (Homuth
2000, p. 10; Scoppettone and Rissler
2006, p.109). Historically, there were
four low gradient stream drainages in
the Cow Head Basin that had perennial
flow and would have contained suitable
Cow Head tui chub habitat; all still
maintain Cow Head tui chub
populations (Reid 2006a, pp. 15-19;
Scoppettone and Rissler 2002, p. 5;
Scoppettone and Rissler 2006, p. 109).
These drainages are currently referred to
as Cow Head Slough, which forms the
outlet for the Cow Head Basin; Barrel
Springs and West Barrel, both of which
entered Cow Head Lake itself from the
east in 1879; and Keno Spring, which
enters Cow Head Slough from the east
before it drops into the higher-gradient

canyon section. All contain locally
perennial pool habitat, which is
naturally maintained by small springs.

Cow Head Slough flows out of Cow
Head Lake. After flowing about 5 km
(3.1 mi) to the north, the slough enters
a short, half-mile-long canyon and then
joins Twelvemile Creek in the Warner
Basin. Historically, the slough
apparently contained water along most
of its length into the summer (Minto
1879; see map and discussion in Reid
2006a, pp. 5-8), but Minto’s survey
notes do not mention actual flow
conditions, and local ranchers
interviewed in the 1930s reported that
the slough overflowed only during high
spring runoff periods (Hubbs 1934, p. 1).

Under present management, Cow
Head Slough only flows into
Twelvemile Creek during the springtime
runoff period and while the lakebed is
being pumped down, with most
continuous stream flow typically ending
by late May or early June. Pools with
marshy margins and herbaceous
riparian vegetation are present all along
the length of the slough, with perennial
spring-fed reaches concentrated in the
southern (upstream) 3 km (1.9 mi). The
Barrel Springs drainage also carries
considerable runoff in the spring, but
summer flows are low, and in the 1879
Minto surveys, the stream channel did
not have perennial flow between the
Nevada border and Cow Head Lake (see
Minto map in Reid 20064, p. 6).
Likewise, the Keno Springs drainage
near its confluence with Cow Head
Slough was surveyed by Minto in 1879,
and was noted simply as a meadow with
no creek.

The Cow Head Basin is in an arid
landscape. (See Factor E—Natural
Drought, below). Although surface water
is present throughout most of the basin
in the early spring, hot and dry summer
conditions naturally reduce the quantity
of aquatic habitat progressively through
the summer and early fall. In drier
years, much of Cow Head Slough and
the reaches of tributary streams without
perennial springs are reduced to
isolated pools which often dry up.
Permanent pool habitat suitable for Cow
Head tui chubs is restricted to reaches
maintained by perennial springs. Under
historical conditions channel
desiccation may have been retarded in
Cow Head Slough by the storage
capacity of the lake and associated
wetlands, and in other streams by
narrow wet meadows along the riparian
corridors. However, in most dry years
when the lake was not overflowing
during the summer (which is similar to
the current situation under present
management), desiccation and loss of
aquatic habitat would have progressed
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in a manner similar to that experienced
today; by late summer, available stream
habitat would have been limited to
perennial spring-fed reaches of Cow
Head Slough and the three eastern
tributaries (Barrel, West Barrel and Keno
creeks). All spring-fed reaches of the
slough and the three eastern tributaries
currently maintain perennial tui chub
populations (Scoppettone and Rissler
2006, p. 109).

The only direct modification of
streams containing Cow Head tui chub
occurred in the 1930s with the dredging
of Cow Head Slough for a distance of
about 1.3 km (0.8 mi) downstream of
Cow Head Lake, and with construction
of an earthen levy on the east side to
divert flow from the eastern watershed
(West Barrel and Barrel Spring
drainages) directly into Cow Head
Slough near the historical outlet of Cow
Head Lake (Reid 2006a, p.8). These
modified reaches have since developed
into stream reaches with vegetated
riparian corridors. There are no water
diversions in Cow Head Slough or the
eastern tributary streams. Modification
of grazing management in the last
decade has produced notable
improvements and continuing upward
trends in channel stability, riparian
vegetation, and aquatic habitat quality
(USBLM 1996, p. 2; USBLM 2003, p. 9;
Reid 20064, pp. 10, 15-16).

Habitat—Cow Head Lake

In 1879 a shallow lake covered much
of the Cow Head valley floor (Minto
1879, pp. 47, 56, 59; see map, Reid
20064, p. 8). The maximum depth of the
lake was not recorded, but general
depths of 40-60 cm (15-24 in) were
noted. Its northwestern and
southeastern shores were bounded by
belts of wet meadow and tule marshes,
which are dominated by hardstem
bulrush (Scirpus acutus), as was the
outlet channel for a distance of about 4
km (2.5 mi) north along Cow Head
Slough, which carried overflow north to
a short canyon where it entered
Twelvemile Creek and the southern
Warner Basin. The lake was fed
primarily by snow runoff in the spring
from the Warner Mountains to the west
and the Barrel Creek and West Barrel
Creek drainages in the lower hills to the
east. Summer and fall inputs to the lake
would have been limited to ground-
water-fed base flows of Eightmile Creek,
which is supplemented by perennial
springs in its lower reaches, and other
small perennial springs in the
immediate vicinity of the lake (Reid
2006, pp. 5-8). The original survey map
shows only Eightmile Creek and the
short spring-fed West Barrel Creek as
providing flow into the lake in July

1879. Ninemile Creek, which currently
does not reach Cow Head Lake during
the summer, was shown as a ‘“‘brook”
with no surface flow closer than about
0.8 km (0.5 mi) to the west of the lake
on the 1879 survey map drawn by Minto
(Reid 20064, pp. 6-7). Barrel Creek,
which contains perennial springs in its
middle and upper reaches, apparently
did not reach the lake in July 1879.
Although Cow Head Lake and its
associated emergent marsh historically
provided extensive aquatic habitat
during some years, it was not a
permanent feature. Regional, climatic,
and historical evidence suggests that
Cow Head Lake itself would have
periodically dried up (Reid 20064, pp. 8,
26—27). (For additional information, see
Factor E—Natural Drought, below.)

Modification of the western
tributaries to Cow Head Lake began in
the late 1800s with the diversion of the
upper reaches of Eightmile Creek itself
to the south into Lake Annie (Reid
2006a, pp. 7-10). The upper Eightmile
drainage would have historically
provided considerable spring snow
runoff into Cow Head Lake; however,
late summer base flows from that
elevation are minimal following loss of
the snow pack. The lower Eightmile
drainage is now primarily fed by the
Schadler Ditch (built around 1904),
which captures runoff from Mount
Bidwell (not originally part of the Cow
Head Basin) and carries it into Schadler
Creek (labeled as Eightmile Creek on the
U.S. Geological Survey, Lake Annie
Quadrangle). Schadler Reservoir, which
is approximately 250 acre-feet in size
and was built in the 1960s, collects the
flow of Schadler Creek and numerous
small springs about 1.6 km (1 mi)
upstream of the lake. Water from the
reservoir (about 50 acre-feet/month) is
used throughout the summer to irrigate
downstream pastures, which drain into
the Cow Head lakebed channels, or is
sent downstream to maintain water in
the lakebed channels themselves.

In the 1930s, following a period of
extended drought, alterations were
made to the lakebed to allow drainage
of the lake in the spring for agricultural
use. Three channels were dug to carry
water out of the lakebed. The first comes
from the center of the lake to the
northwest (here referred to as Lakebed
Canal), where it meets a second channel
carrying flow from the Eightmile
drainage (Eightmile Canal), and then
enters a third channel (Pump Canal, also
known as Cow Head Ditch) that runs 1
km (0.6 mi) northeast to a pumping
station. At that point, water is pumped
past a weir into a continuation of the
channel (Discharge Channel) that
continues on to Cow Head Slough. The

outlet of Cow Head Lake into Cow Head
Slough was also dredged in the 1930s
for a distance of about 1.3 km (0.8 mi),
and an earthen levy was constructed on
the east side to divert flow from the
eastern watershed (West Barrel and
Barrel Spring drainages) directly into
Cow Head Slough, reducing runoff into
the lakebed.

Cow Head Lake is now flooded only
in the springtime, when it receives local
snowmelt and rain, as well as runoff
primarily from the western slopes of the
basin. Most runoff from the eastern
tributaries either flows naturally (Keno
Creek) or is now diverted by the earthen
levy (Barrel and West Barrel Creeks)
into Cow Head Slough. There was
enough water to fill the lake in the mid-
1980s, 1997, and 2006. When extensive
standing water is present, it is pumped
off the lakebed by May or June to allow
for growth of hay or pasture grass.
Pumping has not been necessary for
more than a few days since about 1999;
however, the high runoff year of 2006
required about 30 days of pumping to
bring water levels off the lakebed and
into the channels. During the summer,
irrigation water is supplemented by
local groundwater inputs and water
brought down the Eightmile system
with releases of water from Schadler
Reservoir and perennial spring flow.

Perennial aquatic habitat on the
lakebed is contained within the canals
above the pump. The canal channels are
about 10 meters (m) (33 ft) wide, with
a depth up to about 4 m (13 ft). The
Pump Canal is approximately 1 km (0.6
mi) long and contains water throughout
the summer. Suitable chub habitat in
Eightmile Canal is slightly less than 1
km (0.6 mi) long; while this reach has
not been specifically surveyed for Cow
Head tui chubs, it receives high quality
water from the Eightmile drainage and
carries it into the Pump Canal. The
Lakebed Canal is approximately 1.3 km
(0.8 mi) long; however this channel
dries up through the summer, after
water is pumped down off the lakebed,
and rarely contains water much
upstream of the confluence with the
Pump Channel. Although the lakebed is
no longer characterized by extensive
emergent marsh habitat, the canals
contain submerged aquatic vegetation
that provides food, cover, and spawning
habitat for the chub.

Modifications to the natural
hydrology of Cow Head Lake, which
occurred in the late 1800s and early
1900s, altered the characteristics and
availability of suitable habitat for the
Cow Head tui chub on the lakebed
(reviewed in Reid 2006a, pp. 5-9). The
annual diversion and pumping of water
from Cow Head Lake, initiated in the
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late 1930s, eliminated the opportunity
for continuous utilization of lake and
peripheral marsh habitat in wet years
when the lake would have otherwise
filled. However, the Cow Head Basin
historically went through periods of
extended drought, during which the
lake would have contracted or dried
completely. During these periods,
available Cow Head tui chub habitat
would have been restricted to stream
reaches fed by perennial springs, as it
currently is during dry years.

Some of the modifications to the
lakebed now actually serve to maintain
perennial habitat on the lakebed, which
would not have been available to the
fish prior to the modifications. The
present-day lakebed channels, which
provide approximately 2 km (1.2 mi) of
perennial habitat, are deeper than the
historical lakebed, and water
management practices that maintain
suitable habitat in the canals during dry
periods have actually expanded the
habitat available to the Cow Head tui
chub during droughts (Reid 20064, p. 9).
The Cow Head tui chub population in
the lakebed channels presumably still
disperses onto the lakebed when it is
flooded in the spring, as there are no
barriers that would prevent such
movement.

Land Management

The Cow Head lakebed was generally
farmed for grain from 1924 until about
1980, when farming was discontinued
(Reid 20064, p. 10). Since then, the
lakebed has been managed solely for
grazing and hay production, with no
tillage and no application of fertilizers
or pesticides. Changes in land
management within the basin have
resulted in a generally upward trend for
Cow Head tui chub habitat. These
changes include: (1) Runoff storage in
west-side reservoirs to supplement late-
season water supplies for the western
channels; (2) the termination of farming
and switch to grazing management on
the lakebed itself in the early 1980s,
which has resulted in reduced
sedimentation in the lakebed channels
and Cow Head Slough; (3) modifications
in grazing management on public and
private lands, which have resulted in
improved conditions within stream
corridors and upward trending riparian
vegetation conditions; (4) acquisition of
an additional 80-acre parcel by BLM in
2003, which places it under
management guidelines established to
improve aquatic and riparian habitat,
including about 0.5 km (0.3 mi) of
occupied habitat in Cow Head Slough
containing perennial springs and
permanent pools (USBLM 2003, p. 4;
Reid 20064, p. 10); and (5) ongoing

cooperation between public and private
stakeholders under a CA signed in 1999
with the stated purpose of conserving
the Cow Head tui chub. Landownership
in the basin is limited to seven families
and the BLM, with most land dedicated
to hay and grazing. Based on our
knowledge of the area and on the
general stability of the local ranching
community, we know of no reason why
current land use is likely to
substantially change in the foreseeable
future.

Factor A Conclusion

The range of the Cow Head tui chub
has not changed substantially since
1879. Modification of low-gradient
stream habitat in the Cow Head Basin
occurred primarily in the early 20th
century, with channelization of the
southern end of Cow Head Slough in the
1930s and continued livestock grazing.
Current management of riparian
corridors has resulted in upward habitat
trends (USBLM 1996, p. 2; USBLM
2003, p. 9; Reid 20064, pp. 10, 15-16),
and there has been no substantial loss
of perennial stream habitat for the Cow
Head tui chub. In contrast, the character
of Cow Head Lake has changed
considerably since the 1800s, with the
dewatering of the lake and its associated
emergent marshes as a generally
perennial, though intermittent,
landscape feature. However, even prior
to such changes, Cow Head Lake would
have been dry and would have provided
no habitat during past periods of natural
drought when the Cow Head tui chub
population would have been most
stressed by environmental conditions.

During natural droughts, perennial
stream reaches associated with
permanent springs provided habitat for
the Cow Head tui chub, as they do today
(Scoppettone and Rissler 2006, p. 109).
Furthermore, management of the Cow
Head Basin has been essentially stable
since the late 1930s, following a 16-year
period (1923-1938) of drought when the
entire lake was naturally dry; during
that time a large population of Cow
Head tui chub nevertheless sustained
itself throughout the basin and
specifically in the drainage canals on
the lakebed (Reid 2006a, pp. 5-10;
Scoppettone and Rissler 2006, pp. 108—
109).

There is no reason to expect
substantial negative changes to the
current management regime. Habitat
conditions are generally upward
trending and private and public land
managers have incorporated and are
continuing to implement strategies that
have enhanced the availability of
permanent water and suitable habitat for
Cow Head tui chub (USBLM 1996, p. 2;

USFWS 1999, pp. 2, 12; USBLM 2003,
p- 9; Reid 20064, pp. 10, 15-16).
Therefore, destruction, modification, or
curtailment of its habitat or range is not
likely to threaten the Cow Head tui chub
with extinction throughout all or a
significant portion of its range within
the foreseeable future.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Overutilization was not considered a
threat to the species in the 1998
proposed rule (63 FR 15154). The Cow
Head tui chub is not a commercial or
recreational fish species, and there have
been only a few documented scientific
collections since 1939 (Reid 2006a, pp.
37-38). Future collections for scientific
purposes presumably would be limited
to small collections for genetic,
morphological, or life history studies,
and these would not substantially affect
the population as a whole. Therefore,
over-utilization is not likely to threaten
the Cow Head tui chub with extinction
throughout all or a significant portion of
its range within the foreseeable future.

C. Disease or Predation

In the 1998 proposed rule, we
indicated that the potential introduction
of a catastrophic disease or a nonnative
predatory fish could be harmful to Cow
Head tui chub, particularly due to the
small estimated population size and
confined known range of the Cow Head
tui chub at that time (63 FR 15154). We
also noted that there were no
documented instances of disease
actually affecting the tui chub or
detections of nonnative predatory fish
in tui chub habitat. This factor was not
considered a principal threat to the
species.

The potential introductions of a
disease or nonnative predators to the
Cow Head Basin would be subject to a
number of constraints that greatly
reduce the likelihood of such
occurrence and also reduce the
likelihood that a nonnative predator
would become established if
introduced. These constraints include:
(1) The isolated location of the Cow
Head Basin; (2) the absence of existing
nonnative fish populations in the basin;
(3) the habitat characteristics of upper
Twelvemile Creek (high gradient, cool
water) and the lower canyon reach of
Cow Head Slough (high gradient,
generally dry or low flow, with no
upstream passage except possibly
during high spring flows), both of which
would impede the upstream invasion of
warm-water game fish from the Warner
Valley floor; (4) the absence of source
water bodies suitable for warm-water
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sport fishing (e.g., reservoirs) in the
basin (all permanent reservoirs in the
Basin are at higher elevations and
contain cold water suitable only for
trout); (5) the warm water habitat
characteristic of the lower elevation
streams containing Cow Head tui chub
are not suitable for establishment of
nonnative trout; (6) the location of
perennial stream reaches and reservoirs
on private lands (so public access and
the potential introduction of nonnative
fish is less likely); (7) the expectation
that a point source introduction
transported illegally to the basin would
be limited to relatively few individuals
of the nonnative species; and (8) the
continued participation and awareness
of private landowners in the CA, which
addresses the potential risks of disease
or nonnative introductions.

The low likelihood of introductions
also is supported by the lack of
historical introductions of disease or
nonnative fishes to the basin over the
last century. In the event of an
introduction of a nonnative fish, risks to
the Cow Head tui chub are further
ameliorated by its separation into at
least six seasonally isolated
populations, and the complete upstream
isolation of the largest population (Cow
Head lakebed channels) from other areas
by the pump structure. We also note
that stakeholders will continue to
monitor the composition of the fish
community in the Cow Head Basin
through implementation of the CA and
can notify CDFG and the Service if a
nonnative fish is identified. The
agencies could then remove the
introduced fish.

While the outbreak of a catastrophic
fish disease in the Cow Head Basin
could theoretically threaten the Cow
Head tui chub due to its relatively
limited range, there is no evidence of
fish disease in the Cow Head Basin, and
we are aware of no documented loss of
any native tui chub populations
(Siphateles spp.) or other native western
cyprinid (fish in the minnow family)
due to disease. Because it is unlikely
that fish or other exotic hosts will be
introduced into Cow Head Basin, there
is a very low likelihood that disease will
be introduced and spread in the basin.

The Cow Head tui chub is most
vulnerable to predation during
droughts, when much of the drainage
dries up and fish are concentrated in
smaller pools. Natural predators of the
Cow Head tui chub include garter
snakes, aquatic insects, and fish-eating
birds, with which the population has
naturally coexisted under current
conditions since the 1920s (Homuth
2000, pp. 6, 8). The original name of
Cow Head Lake was Pelican Lake (see

Minto 1879 map in Reid 2006a, p. 6),
and therefore it is logical to assume that
pelicans were among the historic
natural predators of the chub. There is
no indication that these natural
predators represent an extinction threat
to the Cow Head tui chub. Introduction
of predatory nonnative fishes (e.g., bass,
crappie, sunfish, and brown trout)
would increase predation pressure on
the Cow Head tui chub population.
However, for a nonnative predator to
represent a threat to the Cow Head tui
chub, the nonnative species would have
to successfully establish a resident
population that spreads throughout a
significant portion of basin. This is
unlikely for the reasons given above,
and during a severe drought, when the
Cow Head tui chub would be most
vulnerable, the various populations and
even individual pools are generally
isolated by dry reaches.

Factor C Conclusion

No known disease or predator
currently threatens the Cow Head tui
chub. For the reasons described above,
the introduction and establishment of a
disease or nonnative fish predator into
the Cow Head Basin is not likely to
occur and, in the unlikely event it were
to occur, is not likely to threaten the
Cow Head tui chub with extinction.
Therefore, disease and predation are not
likely to threaten the Cow Head tui chub
with extinction throughout all or a
significant portion of its range within
the foreseeable future.

D. The Inadequacy of Existing
Regulatory Mechanisms

The 1998 proposed rule stated that
there were no regulatory mechanisms
that specifically protected the Cow Head
tui chub or its habitat, and generally
concluded that available regulatory
mechanisms were inadequate to protect
or appropriately manage the species (63
FR 15154, March 30, 1998). The
proposed rule summarized the
following regulatory mechanisms: (1)
CDFG’s designation of the Cow Head tui
chub as a species of special concern,
Class 1: Endangered; (2) The National
Environmental Policy Act; (3) section
404 of the Clean Water Act; (4) the
California Environmental Quality Act;
and (5) section 1603 of the California
Fish and Game Code (63 FR 15154).
However, as discussed above, based on
current information, we have
determined that there are no significant
threats to the Cow Head tui chub or its
habitat that would trigger the need for
additional regulation.

The Cow Head tui chub occurs on a
mix of public (BLM) and private land,
with the majority of the populations

being on private land where there is
more perennial water. On public lands
(i.e., Cow Head Slough) and most
adjoining riparian corridors on private
lands used for grazing, Cow Head tui
chub habitat is managed according to
riparian health standards under BLM
policy and receives protection from
measures undertaken by BLM as a result
of a Section 7 consultation with the
Service on the Warner sucker,
Catostomus warnerensis, a federally-
listed species with similar habitat
requirements (BLM 2003, p. 4).

Factor D Conclusion

We are not aware of threats to the
continued existence of the Cow Head tui
chub that would require or be
ameliorated by further regulation.
Therefore “inadequacy of existing
regulatory mechanisms” is not a factor
likely to threaten the Cow Head tui chub
with extinction throughout all or a
significant portion of its range within
the foreseeable future.

E. Other Natural or Manmade Factors
Affecting Its Continued Eistence

The 1998 proposed rule briefly
discussed several additional factors that
were considered potential threats to the
Cow Head tui chub, including the
generalized vulnerabilities of species
that have very small populations,
pesticides, introduction of nonnative
competitors, and natural drought (63 FR
15154-55, March 30, 1998). The
vulnerabilities identified in the 1998
proposed rule (possible excessively high
death or low birth rates, deleterious
effects of genetic drift and inbreeding,
and sensitivity to localized stochastic
events) were based on the assumption
that the Cow Head tui chub had been
reduced to a single, small population,
with an extremely restricted range and
no additional populations available for
recolonization in the event of a
localized extinction (63 FR 15155,
March 30, 1998). Current information
demonstrates that the Cow Head tui
chub population is considerably larger
and more widely distributed than
previously thought and is separated into
six seasonally isolated populations in
five subdrainages of the Cow Head
Basin. (See Factor A discussion, above.)
A recent genetic study of regional tui
chubs also found that genetic diversity
in the Cow Head tui chub is similar to
other stream-resident chub populations,
and shows no indication of genetic
threats to the species (Chen 2006, pp.
46-438).

In the proposed rule we said: ‘“Pest
control programs * * * that introduce
pesticides into the drainage are a threat
to the Cowhead Lake tui chub.” We no
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longer believe such programs pose a
threat to the Cow Head tui chub. The
only substantial use of pesticides in the
Cow Head Basin is in the U.S.
Department of Agriculture’s Animal
Plant Health Inspection Service (APHIS)
rangeland grasshopper/cricket control
program, which is implemented only
during occasional years when there are
grasshopper or cricket outbreaks. The
Service is familiar with this program
because of section 7 consultations with
APHIS. Pesticides are applied so as to
minimize risk to non-target species; this
is done through ultra-low volume
sprays, selection of chemical sprays and
baits, use of adequate buffers, and other
means. Moreover, this program focuses
on localized upland areas (surrounding
the lakebed) where grasshoppers lay
their eggs. Pesticides are not applied to
aquatic habitat, and in the event of an
accidental spill or application or drift by
wind or water movement, the adverse
effect would be localized, particularly
since application typically occurs
during low or no flow seasons, when
pool habitats are not interconnected.
Other agricultural activities and land
management in the Cow Head Basin are
limited to hay production and grazing
and pesticides are not applied to these
crops (Reid 20064, p. 10). Therefore,
pesticide contamination is not likely to
threaten the Cow Head tui chub with
extinction throughout all or a significant
portion of its range within the
foreseeable future.

The introduction of nonnative
competitors, such as bait minnows (e.g.,
shiners, fathead minnows) tui chubs
introduced from other basins, and
mosquito fish (Gambusia), could
adversely affect the Cow Head tui chub.
However, there are no populations of
nonnative fishes present in the basin at
this time, and the likelihood of their
introduction and subsequent
establishment is low, for the reasons
discussed earlier (see Factor C
discussion of predation, above).

Natural Drought

The northwestern corner of the Great
Basin, where Cow Head Lake is located
is subject to extended droughts, during
which even the larger lakes are
sometimes dry (Phillips and Van
Denburgh 1971, p. B6; Negrini 2002, p.
40). Goose Lake, with an area over
100,000 acres, is located in the next
basin to the west. It was recorded as
essentially dry in the summers of 1846
and 1849 by early travelers, and more
recently was dry in the late summers of
1926, 1929-34 and 1992 (Pease 1965, p.
30, 58; Phillips and Van Denburgh 1971,
pp. 31-32; Johnson et al. 1985, p. 82).
Crump Lake, which is the southernmost

lake in the Warner Basin into which
Cow Head and Twelvemile Creek waters
ultimately flow, also has a history of
natural desiccation and sometimes goes
dry for several years at a time. Also, the
large, shallow Alkali lakes in Surprise
Valley to the south of the Cow Head
Basin are dry or nearly dry in most
summers (Phillips and Van Denburgh
1971, pp. 37-38; Johnson et al. 1985, p.
180). There is no record of how
frequently Cow Head Lake went dry
under natural conditions. However,
residents of the Cow Head Basin
reported that Cow Head Lake was dry in
1908, 1912, 1923 or 1924, 1928, and
from 1930-34, all prior to alteration of
the lakebed (Hubbs 1934, p.1; Reid
20064, p. 8).

In the past, the Cow Head tui chub
must have survived severe droughts by
occupying perennial habitat such as
natural spring-fed reaches of tributary
drainages and more recently, in
perennial canal habitat on the lakebed.
The “dustbow]” drought of the 1920—
30s appears to have been the most
extreme regional drought in at least the
last 270 years, and probably the last 700
years (Keen 1937, p.188; Knapp et al.
2004, p.144). The original collection of
Cow Head tui chub in 1939 followed
that drought. Since that time, periodic
droughts have occurred every 10-20
years (Reid 2006a, p. 26-27).

A recent genetic study indicates that
the population has maintained genetic
diversity comparable to other stream
populations of chubs, in spite of the
relatively frequent constraints on its
distribution and potential population
size reductions caused by droughts
(Chen 2006, pp. 46—48). The 2001
distribution surveys, undertaken in one
of the driest years under current
management regimes, showed Cow
Head tui chubs were widely distributed,
thus providing further evidence of the
ability of the chub population to persist
given availability of suitable habitat
(Scoppettone and Rissler 2006, p.109;
Reid 20064, p.27).

Although it is impossible to
accurately predict future climatic
conditions, drought will very likely
continue to play an important role in
the biology of the Cow Head tui chub.
Conservation of perennial spring-fed
reaches in the tributary drainages and
on the lakebed is, therefore, crucial to
the long-term survival of the Cow Head
tui chub. Public and private land
managers are providing grazing
management and efforts that have
protected and continue to protect and
enhance spring resources. We have no
reason to believe this situation will
change.

Although extreme natural drought has
the potential to reduce the distribution
of the Cow Head tui chub and its
available habitat (and droughts are
likely to occur periodically in the
future), the chub has demonstrated
considerable resiliency in its ability to
survive substantial regional droughts
experienced over the last century, all
under the current management regime.
Permanent habitat, provided by
perennial spring-fed stream reaches in
five subdrainages of the Cow Head
Basin, including the lakebed channels,
is likely to remain available in the
foreseeable future.

Factor E Conclusion

As discussed above, based on the best
scientific information currently
available, we have determined that none
of the natural or manmade factors
identified as potential threats in the
1998 proposed rule (63 FR 15152,
March 30, 1998), including
vulnerabilities associated with local
endemic species, pesticide use,
nonnative competitors and natural
droughts, individually or collectively
rise to a level likely to threaten the Cow
Head tui chub throughout all or
significant portion of its range in the
foreseeable future.

Finding

In making this determination, we
carefully assessed the best scientific and
commercial information available
regarding past, present, and future
threats to the Cow Head tui chub. Much
of this information was developed or
improved subsequent to the original
1998 proposal to list the Cow Head tui
chub (63 FR 15152, March 30, 1998). As
discussed under Factor A, the natural
range of the Cow Head tui chub has not
changed substantially since 1879.
Modification of low-gradient stream
habitat in the Cow Head Basin occurred
primarily in the early 20th century, and
there has been no substantial loss of
perennial stream habitat for the Cow
Head tui chub due to habitat
modification. Although the character of
Cow Head Lake itself has changed
considerably since the 1800s,
management of the Cow Head Basin has
been essentially stable since the late
1930s. This is evidenced most
dramatically by the fact that a large
population of Cow Head tui chub has
sustained itself throughout the basin
(and specifically in the drainage canals
on the lakebed), even following an
especially severe, 16-year (1923-1938)
drought when the entire lake was
naturally dry. There is no reasonable
expectation for substantial negative
changes to the current management
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regime, and habitat conditions are
generally upward trending, with
management by private and public land
managers incorporating strategies that
enhance the availability of permanent
water and suitable habitat for Cow Head
tui chub.

As discussed under Factor B, the Cow
Head tui chub is not a commercial or
recreational fish species and there are
only a few documented scientific
collections since 1939. Future
collections for scientific purposes
presumably would be limited, and
overutilization is not likely to threaten
the Cow Head tui chub with extinction
in the foreseeable future.

As discussed under Factor C, no
disease or predator currently threatens
the Cow Head tui chub. Furthermore,
the introduction and establishment of a
disease or nonnative predator into the
Cow Head Basin is not likely to occur
and, in the unlikely event it were to
occur, is not likely to threaten the Cow
Head tui chub with extinction in the
foreseeable future.

As discussed under Factor D, there
are currently no recognized threats to
the continued existence of the Cow
Head tui chub identified under the other
factors that require or would be
ameliorated by further regulation.
Further, the chub has persisted, with
populations still occurring throughout
its historic range, with the existing
regulatory mechanisms. Therefore, we
conclude that the possible inadequacy
of existing regulatory mechanisms is not
likely to threaten the Cow Head tui chub
with extinction in the foreseeable
future.

As discussed under Factor E, we have
not identified additional factors that rise
to a level likely to threaten the Cow
Head tui chub with extinction
throughout all or a significant portion of
its range. Extreme natural drought has
the potential to severely constrain the
distribution of the Cow Head tui chub
and its available habitat as it has in the
past, and droughts are likely to occur
periodically in the future. However, the
Cow Head tui chub has demonstrated
considerable resiliency in its ability to
survive substantial regional droughts
experienced over the last century, all
under the current management regime.
Permanent habitat provided by
perennial spring-fed stream reaches in
five subdrainages of the Cow Head
Basin is likely to remain available in the
foreseeable future. Therefore, natural
drought and the additional factors
discussed in Factor E are not likely to
threaten the Cow Head tui chub with
extinction in the foreseeable future.

Based on the lack of present or
foreseeable threats to its continued

existence, we have determined that the
Cow Head tui chub is not likely to
become in danger of extinction in the
foreseeable future throughout all or a
significant portion of its range (section
3(6) of the Act) and, therefore, does not
meet the Act’s definition of threatened
or endangered. Consequently, we
withdraw our 1998 proposal to list the
Cow Head tui chub as endangered (63
FR 15152, March 30, 1998).

We will continue to monitor the
status of the species and to accept
additional information and comments
from all concerned governmental
agencies, the scientific community,
industry, or any other interested party
concerning this finding. We will
reconsider this determination in the
event that new information indicates
that such an action is appropriate.

References Cited

A complete list of all references cited
is available at the Service’s Klamath
Falls Fish and Wildlife Office (see
ADDRESSES).

Author

The primary authors of this notice are
the staff of the Service’s Klamath Falls
Fish and Wildlife Office (see ADDRESSES
above).

Authority
The authority of this action is section
4(b)(6)(B)(ii) of the Endangered Species
Act of 1973 (16 U.S.C. 1531 et seq.).
Dated: September 28, 2006.
Marshall Jones,

Acting Director, U.S. Fish and Wildlife
Service.
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50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Revised 12-Month Finding
for the Beaver Cave Beetle
(Pseudanophthalmus major)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of revised 12-month
petition finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce our
revised 12-month finding for a petition
to list the Beaver Cave beetle
(Pseudanophthalmus major) under the
Endangered Species Act (Act) of 1973
(16 U.S.C. 1531 et seq.). After a review

of the best available scientific and
commercial information, we conclude
that this species is not likely to become
an endangered or threatened species
within the foreseeable future throughout
all or a significant portion of its range.
Therefore, we find that proposing a rule
to list the species is not warranted, and
we no longer consider it to be a
candidate species for listing. However,
the Service will continue to seek new
information on the taxonomy, biology,
and ecology of this species, as well as
potential threats to its continued
existence.

DATES: This finding was made on
October 11, 2006. Although no further
action will result from this finding, we
request that you submit new
information concerning the taxonomy,
biology, ecology, and status of the
Beaver Cave beetle, as well as potential
threats to its continued existence,
whenever such information becomes
available.

ADDRESSES: The complete file for this
finding is available for inspection, by
appointment and during normal
business hours, at the U.S. Fish and
Wildlife Service, 3761 Georgetown
Road, Frankfort, Kentucky 40601.
Submit new information, materials,
comments, or questions concerning this
species to us at the same address.

FOR FURTHER INFORMATION CONTACT: Dr.
Michael A. Floyd, Kentucky Ecological
Services Field Office at the address
listed above, by telephone at 502—695—
0468, by facsimile at 502-695—-1024, or
by e-mail at mike_floyd@fws.gov.
SUPPLEMENTARY INFORMATION:

Background

The Act provides two mechanisms for
considering species for listing. One
method allows the Secretary, on his
own initiative, to identify species for
listing under the standards of section
4(a)(1). We implement this through an
assessment process to identify species
that are candidates for listing, which
means we have on file sufficient
information on biological vulnerability
and threats to support a proposal to list
the species as endangered or threatened,
but for which preparation and
publication of a proposal is precluded
by higher-priority listing actions. Using
this process, we identified the Beaver
Cave beetle as a candidate for listing in
2001 and included it in the Candidate
Notice of Review (CNOR) published in
the Federal Register on October 30,
2001 (66 FR 54808). In subsequent
CNORs that we published on June 13,
2002 (67 FR 40657), May 4, 2004 (69 FR
24875), and May 11, 2005 (70 FR
24870), we continued to recognize this
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species as a candidate for listing based
on updated assessments of its status. We
also published a CNOR on September
12, 2006 (71 FR 53755), which
maintained the species as a candidate
for listing because we had not yet
finalized this, our most current review
of the species.

A second mechanism that the Act
provides for considering species for
listing is for the public to petition us to
add a species to the Federal Lists of
Threatened or Endangered Species
(Lists) found at 50 CFR 17.11 (animals)
and § 17.12 (plants). Under section
4(b)(3)(A), when we receive such a
petition, we must determine within 90
days, to the extent practicable, whether
the petition presents substantial
scientific or commercial information
that listing may be warranted (a “90-day
finding”). If we make a positive 90-day
finding, we must promptly commence a
status review of the species and under
section 4(b)(3)(B), we must make and
publish one of three possible findings
within 12 months of receipt of such a
petition (a “12-month finding”):

1. The petitioned action is not
warranted;

2. The petitioned action is warranted
(in which case we are to promptly
publish a proposed regulation to
implement the petitioned action); or

3. The petitioned action is warranted
but (a) the immediate proposal of a
regulation and final promulgation of a
regulation implementing the petitioned
action is precluded by pending
proposals, and (b) expeditious progress
is being made to add qualified species
to the Lists (i.e., a “warranted but
precluded” 12-month petition finding).
Our standard for making a species a
candidate through our own initiative is
identical to the standard for making a
“warranted but precluded”” 12-month
petition finding.

On May 11, 2004, the Service received
a petition from the Center for Biological
Diversity to list 225 species we
previously had identified as candidates
for listing, including the Beaver Cave
beetle. Pursuant to requirements in
section 4(b)(3)(B) of the Act, the CNOR
and Notice of Findings on Resubmitted
Petitions published by the Service on
May 11, 2005 (70 FR 24870) included a
finding that the immediate issuance of
a proposed listing rule and the timely
promulgation of a final rule for each of
these petitioned species, including the
Beaver Cave beetle, was warranted but
precluded by higher priority listing
actions, and that expeditious progress
was being made to add qualified species
to the Lists.

Section 4(b)(3)(C)(i) of the Act directs
that when we make a “warranted but

precluded” finding on a petition, we are
to treat the petition as being one that is
resubmitted annually on the date of the
finding; thus the Act requires us to
reassess the petitioned actions and to
publish a finding on the resubmitted
petition on an annual basis. We
included a “warranted but precluded”
finding on the resubmitted petition on
the Beaver Cave beetle in the CNOR and
Notice of Findings on Resubmitted
Petitions published in the Federal
Register on September 12, 2006 (71 FR
53755). The resubmitted petition
finding was based on an assessment of
the Beaver Cave beetle that covered
information available as of October
2005. Although we typically make the
annual finding for petitioned candidate
species through the CNOR, we are not
required to wait a full year to reassess
the status of such species and may
publish a revised petition finding
separately from the CNOR. That is what
we are doing in this situation.

As a result of new information
regarding conservation efforts for the
Beaver Cave beetle, we have completed
a reassessment of its status (FWS
2006a). The updated assessment
document is available from our
Kentucky Ecological Services Field
Office (see ADDRESSES, above). This
resubmitted 12-month finding evaluates
new information, as described in the
species assessment and related
documents referenced in it, and re-
evaluates previously-acquired
information.

Species Information

The Beaver Cave beetle
(Pseudanophthalmus major) was
described by Krekeler (1973) from 3
specimens collected from Beaver Cave,
Harrison County, Kentucky by T.C. Barr
and J.R. Holsinger in 1966. Cave beetles
in the genus Pseudanophthalmus are
small, eyeless, reddish-brown insects
that belong to the predatory ground
beetle family Carabidae. Like most other
insects, they have six legs and a body
that consists of a head, thorax, and
abdomen. Body length is generally from
3.0 to 8.0 millimeters (mm) (0.12 to 0.32
inches), depending upon the species.
Maximum body length for the Beaver
Cave beetle is 8 mm. According to Barr
(1996), the genus Pseudanophthalmus is
represented by approximately 255
species. The different species within the
genus are differentiated by differences
in the shape and size of the various
body parts, especially the shape of the
male appendages used during
reproduction. Most members of the
genus are cave dependent (troglobites)
and are not found outside the cave
environment. All are predatory and feed

upon small cave invertebrates such as
spiders, mites, millipedes, and
diplurans, while the larger
Pseudanophthalmus species also feed
on cave cricket eggs (Barr 1996).
Members of this genus vary in rarity
from fairly common, widespread species
that are found in many caves to species
that are extremely rare and restricted to
only one cave, such as the Beaver Cave
beetle.

Little detailed life history information
is available for the rarest of the cave
beetles, including the Beaver Cave
beetle. However, the generalized
summary that follows is accurate for the
more common and more easily studied
species and is believed to also apply to
the rarer species (Barr 1998). Cave
beetles copulate in the fall, and the eggs
are deposited in the cave soil during late
fall. The eggs hatch and larvae appear in
late fall through early winter. Pupation
occurs in late winter to early summer
with the adult beetles emerging in early
summer (Barr 1996).

The limestone caves in which these
cave beetles are found provide a unique
and fragile environment that supports a
variety of species that have evolved to
survive and reproduce under the
demanding conditions found in cave
ecosystems. No photosynthesis takes
place within the dark zone of a cave.
Therefore, all organisms that are
adapted to life within a cave are
dependent upon energy from the
surface. This energy can be in the form
of leaf litter, woody debris or small bits
of organic matter that is washed or falls
into the cave, or guano deposited by
cave-dependent bats that feed on the
surface and return to the cave to roost
(Barr 1996).

The Beaver Cave beetle is restricted to
Beaver Cave, a limestone cave located in
the Bluegrass Region of central
Kentucky. There are no other caves in
the vicinity of Beaver Cave, and the
Beaver cave beetle has not been found
at any other locations. The only known
entrance to Beaver Cave is located in an
open pasture and hillside of a dairy
farm in eastern Harrison County. The
cave generally trends northeastward
from its entrance for approximately 350
meters before terminating in a
breakdown (i.e., a portion of the cave
where the ceiling has collapsed)
(Laudermilk 2006). Most of Beaver Cave
is comprised of a simple, narrow
passage approximately 1 meter wide
and 2.5 meters high. However, there are
several larger rooms present, and there
are multiple levels in a few places
(Laudermilk 2006). A more extensive
description of the cave can be found in
Barr (1996).
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Conservation Efforts

The Service’s Partners for Fish and
Wildlife (Partners) Program (Kentucky
Ecological Services Field Office) began
working with the owner of the Beaver
Cave property in 2002, and other
partners (Kentucky Department of Fish
and Wildlife Resources (KDFWR),
Natural Resource Conservation Service
(NRCS), Farm Service Agency (FSA),
Kentucky State Nature Preserves
Commission, and Kentucky Division of
Forestry) soon thereafter, to implement
projects that would conserve Beaver
Cave and the species that occupy it and
in order to eliminate the threats to the
Beaver Cave beetle and its habitat or
reduce them to the point that listing was
no longer warranted. The Partners
Program coordinated several
conservation efforts that were planned
and implemented through five inter-
related agreements/contracts between
the landowner and the agencies listed
above: (a) A Partners Program 15-year
Wildlife Habitat Enhancement
Agreement; (b) a Continuous
Conservation Reserve Program (CCRP)
15-year contract through FSA; (c) a
Wildlife Habitat Incentives Program
(WHIP) 15-year contract through NRCS;
and (d) two Landowner Incentive
Program (LIP) 10-year agreements
through KDFWR. These projects were
initiated in the summer of 2003 and
fully implemented by fall of 2005.
Collectively, these agreements and
contracts encompassed three general
conservation efforts: (1) Maintain Beaver
Cave and the landowner’s surrounding
property in a manner that (a) reduces or
eliminates sediment and animal waste
within the cave’s watershed by
excluding cattle from the cave entrance
with fencing, developing and
implementing a rotational grazing
program, and installing hardened stream
crossings and heavy use areas, and (b)
establishes and maintains a forested
buffer around the entrance to Beaver
Cave; (2) construct and maintain the
metal gate at the entrance to Beaver
Cave; and (3) control and limit access to
Beaver Cave and the landowner’s
surrounding property.

Many aspects of the conservation
efforts identified in the five inter-related
agreements are on-going, such as
maintenance of the gate and control of
access into the cave, and others have
already been implemented (e.g.,
exclusion of cattle, construction of the
cave gate, tree plantings, hardened
stream crossings). Based on our
evaluation of each of the three
conservation efforts using the criteria
provided in the Policy for Evaluation of
Conservation Efforts When Making

Listing Decisions (PECE) (68 FR 15100),
we have determined that each of the
three efforts is sufficiently certain to be
implemented and effective so as to have
contributed to the elimination or
reduction of threats to the species (FWS
2006b). Therefore, the Service can
consider these conservation efforts in
making a determination as to whether
the Beaver Cave beetle meets the
Service’s definition of a threatened or
endangered species.

Discussion of Listing Factors

Section 4 of the Act and
implementing regulations at 50 CFR part
424 set forth procedures for adding
species to the Lists. A species may be
determined to be an endangered or
threatened species based on the
applicability of one or more of the five
factors described in section 4(a)(1).
These factors and their application to
the Beaver Cave beetle are summarized
below.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

In our initial assessment of the Beaver
Cave beetle in 2001, we identified this
species as a candidate for listing due to
the present and threatened destruction
and modification of its habitat (66 FR
54800). The activities contributing to
this threat factor have now been
addressed, as summarized below.

In our initial 2001 assessment and
subsequent CNORs and petition
findings, we identified and recognized a
potential risk of destruction or
modification of the cave environment
(the species’ habitat) which could occur
as a result of (1) polluted runoff from
the farm operation, specifically animal
waste, sediment, or spills of toxic
materials in the watershed in which the
cave occurs; and (2) unauthorized
human entry to Beaver Cave (i.e., trash
dumping, vandalism, physical habitat
disturbance, and trampling of beetles).
We now have determined that the
potential risk of polluted stormwater
runoff is limited, because these
pollutants have been significantly
reduced through full implementation of
the CCRP contracts, LIP agreement, and
Partners agreement specified above.
These contracts and agreements and
subsequent conservation efforts have
eliminated these threats or reduced
them to a point that any negative effects
are unexpected or would be
insignificant to the point that this listing
factor no longer applies. The reduction
in threats has been accomplished
through the installation of two heavy-
use feeding areas that are away from the
cave and its entrance and associated

exclusion fencing, the development of a
rotational grazing program that
concentrates cattle away from the cave
entrance and its watershed, and the
installation of a hardened stream
crossing within the Beaver Cave
watershed. Also, these agreements and
contracts provided funding for cattle
exclusion fencing and native vegetation
plantings surrounding the cave
entrance, thereby protecting it from
cattle disturbance and establishing a
natural filter (barrier) for any potential
non-point source pollutants that could
potentially enter the cave during storm
events. Toxic material spills from
external sources are improbable,
because the Beaver Cave watershed is
small and not in an area where toxic
chemicals are produced or stored, nor is
there likely to be transport of toxic
materials in the area due to the rural
nature of the surrounding area. A trash
and debris-filled sinkhole that is
connected to Beaver was also unclogged
and cleaned, providing further
protection against contamination of the
underground drainage basin.

To address the unlawful human
trespass, trash dumping, vandalism, and
habitat degradation of Beaver Cave, a
bat-friendly cave gate was constructed
just inside the cave entrance in 2004.
The WHIP contract provided 53 percent
of the funding for the cave gate
construction, and the remaining 47
percent was obtained through a second
LIP agreement. Under these agreements
and contracts, unlawful entry to Beaver
Cave is prevented, and the landowner
has assumed responsibility for
maintaining and inspecting the gate.
This includes periodic inspections of
the gate, taking necessary steps to repair
the gate as needed, and ensuring the
gate does not become blocked with rock
or other debris that would block access
to the cave for native bats or other
species or prevent organic matter from
entering the cave. Bat guano and other
organic matter from the surface are
important components of energy flow
for the cave environment. Fencing has
been erected around an approximate
1-acre area containing the entrance to
Beaver Cave to promote the
development of natural habitat around
the cave entrance, provide further
protection to the property, and control
access to the cave entrance. These
actions promote energy flow and
eliminate the threats from dumping,
vandalism, and unauthorized trespass
such that this listing factor no longer
applies.

Many aspects of these conservation
efforts are on-going, such as the growth
and monitoring of the riparian
plantings, maintenance of the cave gate,
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and control of access into the cave, but
all of the primary habitat restoration and
protection efforts (e.g., cave gate
construction, fencing and subsequent
cattle exclusion, hardened feeding areas,
tree plantings, sinkhole clean-up) have
already been completed.

Based on the information summarized
above, the Beaver Cave beetle is not
threatened by the present or threatened
destruction, modification, or
curtailment of its habitat or range.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

We have no evidence of
overutilization of the Beaver Cave beetle
in the past for commercial, recreational,
scientific, or educational purposes, and
have no information that suggests such
a threat exists in the foreseeable future.
Under the inter-related agreements
specified above, collection for scientific
purposes would be allowed only with
the permission of the landowner and the
Service. The cave has been used for
recreational purposes by spelunkers and
by passive recreationists in the past, but
placement of the locked metal gate
across the cave entrance in 2004 has
effectively eliminated such uses.
Further, through maintenance of the
metal gate at the cave entrance, as
required by the LIP agreement and
WHIP contract, all unauthorized access
to the cave is prevented. Based on these
considerations, overutilization for
commercial, recreational, scientific, or
educational purposes is not a threat to
the species.

C. Disease or Predation

Disease and predation are not known
to be threats for this species and are,
instead, a normal part of its life history.
Mortality from disease or predation
likely occurs but has not eliminated this
species in the past, and we have no
reason to expect disease or predation to
pose a substantial risk to the species in
the future. Based on these
considerations, disease or predation is
not a threat to the species.

D. The Inadequacy of Existing
Regulatory Mechanisms

Although the Beaver Cave beetle is
listed as endangered in Kentucky by the

Kentucky State Nature Preserves
Commission, such listings provide no
substantive protection under the current
Kentucky law. However, there are no
foreseeable reasons why specific
regulatory mechanisms are necessary to
ensure the conservation of this species,
because the landowner and the involved
agencies have committed to and are
implementing various conservation
efforts to protect Beaver Cave and the
Beaver Cave beetle. These include, but
are not limited to, strictly controlling
access to the cave and the property
surrounding the cave opening and
restoring and enhancing the vegetation
communities surrounding the cave and
in its watershed. The metal gate is
effective in preventing unauthorized
entry into the cave, and as described
above, the landowner has committed to
and is implementing measures to
strictly control access to the cave. Based
on these considerations, the inadequacy
of existing regulatory mechanisms is not
a threat to the species.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Populations of this beetle species are
restricted to Beaver Cave and are
generally thought to be represented by
a small number of individuals.
Although this is a natural situation,
their limited distribution and numbers
make this species vulnerable to
extirpation due to effects from various
manmade factors, such as spills of toxic
substances, non-point source pollutants,
and habitat-related damage, as described
above under Factor A. As described
above, the conservation efforts included
in the five inter-related agreements
summarized above have removed or
substantially reduced these habitat-
related risks. Small population sizes for
these species may also limit the natural
interchange of genetic material within
the population, which could affect long-
term genetic and population viability.
However, this is an endemic species
that has persisted over time (i.e., from
at least the time of its discovery to the
present time) and under conditions that
were worse than the current, more-
protective situation despite the
perceived risks of limited genetic
interchange. For the reasons described
above, the Beaver Cave beetle is not

threatened by other natural or human-
caused factors.

Revised Petition Finding

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats faced by the Beaver
Cave beetle.

We have evaluated the threats to the
Beaver Cave beetle and considered
factors that, individually and in
combination, presently or potentially
could pose a risk to the species and its
habitat. We conclude that listing this
species under the Act is not warranted,
because the species is not likely to
become an endangered or threatened
species within the foreseeable future
throughout all or a significant portion of
its range. This species no longer meets
our definition of a candidate and is
removed from candidate status.

We will continue to monitor the
status of the Beaver Cave beetle, and to
accept additional information and
comments from all concerned
governmental agencies, the scientific
community, industry, or any other
interested party concerning this finding.
We will reconsider this determination
in the event that new information
indicates that the threats to this species
are of a considerably greater magnitude
or imminence than identified here.

References

A complete list of all references cited
herein is available upon request from
the Kentucky Ecological Services Field
Office, U.S. Fish and Wildlife Service
(see ADDRESSES).

Author

The primary author of this finding is
Dr. Michael A. Floyd, U.S. Fish and
Wildlife Service (see ADDRESSES).

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: September 28, 2006.

Marshall Jones,

Acting Director, Fish and Wildlife Service.
[FR Doc. E6-16540 Filed 10-10-06; 8:45 am]|
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

October 4, 2006.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Food and Nutrition Service

Title: Summer Food Service Program
Claim for Reimbursement.

OMB Control Number: 0584—0041.

Summary of Collection: The Summer
Food Service Program Claim for
Reimbursement Form is used to collect
meal and cost data from sponsors to
determine the reimbursement
entitlement for meals served. The form
is sent to the Food and Nutrition
Service’s (FNS) Regional Offices where
it is entered into a computerized
payment system. The payment system
computes earnings to date and the
number of meals to date and generates
payments for the amount of earnings in
excess of prior advance and claim
payments. To fulfill the earned
reimbursement requirements set forth in
the Summer Food Service Program
Regulations issued by the Secretary of
Agriculture (7 CFR 225.9), the meal and
cost data must be collected on the FNS—
143, Claim for Reimbursement form.

Need and Use of the Information: FNS
will collect information to manage,
plan, evaluate, and account for
government resources. The reports and
records are required to ensure the
proper and judicious use of public
funds. If the information is not collected
on the claim form, the sponsor could
not receive reimbursement.

Description of Respondents: Not-for-
profit institutions.

Number of Respondents: 123.

Frequency of Responses:
Recordkeeping; Reporting: Other (5 per
year).

Total Burden Hours: 423.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E6-16724 Filed 10-10-06; 8:45 am]|
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

October 5, 2006.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,

Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

National Agricultural Statistics Service

Title: Honey Survey.

OMB Control Number: 0535-0153.

Summary of Collection: The National
Agricultural Statistics Service (NASS)
primary function is to prepare and issue
State and national estimates of crop and
livestock production. General authority
for these data collection activities is
granted under U.S. Code Title 7, Section
2204. Domestic honeybees are critical to
the pollination of U.S. crops, especially
fruits and vegetables. Africanized bees,
parasites, diseases, and pesticides
threaten the survival of bees. Programs
are provided by federal, State and local
governments to assist in the survival of
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bees and to encourage beekeepers to
maintain bee colonies.

Need and Use of the Information:
NASS will collect information on the
number of colonies, honey production,
stocks, and prices. The survey will
provide data needed by the Department
and other government agencies to
administer programs and to set trade
quotas and tariffs. Without the
information agricultural industry would
not be aware of changes at the State and
national level.

Description of Respondents: Farms.

Number of Respondents: 5,281.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 790.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E6-16725 Filed 10—10-06; 8:45 am]
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

October 4, 2006.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Forest Service

Title: Forest Industries Data
Collection System.

OMB Control Number: 0596—0010.

Summary of Collection: The Forest
and Range Renewable Resources
Planning Act of 1974 and the Forest and
Rangeland Renewable Resources
Research Act of 1978 require the Forest
Service (FS) to evaluate trends in the
use of logs and wood chips, to forecast
anticipated levels of logs and wood
chips, and to analyze changes in the
harvest of the resources. Forest product
and other wood-using industries are
important to state, regional, and
national economies. In most southern
states, the value of rounded timber
products is ranked either first or second
in relation to other major agricultural
crops. The importance and value of the
timber products industry is significant
in other regions of the United States as
well. The FS will collect information
using questionnaires.

Need and Use of the Information: FS
will collect information to monitor the
types, species, volumes, sources, and
prices of the timber products harvested
throughout the Nation. The data will be
used to develop specific economic
development plans for a new forest-
related industry in a State and to assist
existing industries in identifying raw
material problems and opportunities. If
the information were not collected, data
would not be available for sub-state,
state, regional, and national policy
makers and program developers to make
decisions related to the forestland on a
scientific basis.

Description of Respondents: Business
or other for-profit; Not-for-profit
institutions.

Number of Respondents: 1,816.

Frequency of Responses: Reporting:
On occasion; Annually.

Total Burden Hours: 1,462.

Forest Service

Title: Application for Permit, Non-
Federal Commercial Use of Roads
Restricted by Order.

OMB Control Number: 0596—0016.

Summary of Collection: The Forest
Service (FS) transportation system
includes approximately 380,000 miles

of roads. These roads are grouped into
five maintenance levels. Level one
includes roads, which are closed and
maintained only to protect the
environment. Level of maintenance
increase to level five, which is
maintained for safe passenger car use.
The roads usually provide the only
access to commercial products
including timber and minerals found on
both Federal and private lands within
and adjacent to National Forests.
Annual maintenance not performed
becomes a backlog that creates a
financial burden for the FS. To remedy
the backlog and pay for needed
maintenance the FS requires
commercial users to apply and pay for
a permit to use the FS Road System.
Maintenance resulting from commercial
use is accomplished through collection
of funds or requiring the commercial
users to perform the maintenance. The
vehicle for this is the Road Use Permit.
The authority for the Road Use Permit
process comes from 36 CFR 212.5, 36
CFR 212.9 and 36 CFR 261.54 Section
212.9 authorizes the FS to develop a
road system with private in holders that
is mutually beneficial to both parties.

Need and Use of the Information:
Persons wishing to haul commercial
will use form, FS 7700-40. The form
provides identifying information about
the applicant such as, the name;
address; and telephone number;
description of mileage of roads; purpose
of use; use schedule; and plans for
future use. FS will use the information
to prepare the applicant’s permit, to
identify the road maintenance that is the
direct result of the applicant’s traffic, to
calculate any applicable collections for
recovery of past Federal investments in
roads and assure that the requirements
are met. Without the Road Use Permit,
the backlog of maintenance would
increase and the FS would have great
difficulty providing the transportation
system necessary to meet our mission.

Description of Respondents: Business
or other for-profit; Individuals or
households; State, Local or Tribal
Government; Not-for-profit institutions.

Number of Respondents: 2000.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 500.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E6-16726 Filed 10-10-06; 8:45 am]
BILLING CODE 3410-11-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

October 4, 2006.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Rural Housing Service

Title: 7 CFR Part 1924-A, Planning
and Performing Construction and Other
Development.

OMB Control Number: 0575—0042.

Summary of Collection: The Rural
Housing Service (RHS) is the credit
agency for rural housing and
community development within the
Rural Development mission area of the
United States Department of
Agriculture. RHS offers a supervised
credit program to build modest housing

and essential community facilities in
rural areas. Section 501 of Title V of the
Housing Act of 1949, authorizes the
Secretary of Agriculture to extend
financial assistance to construct,
improve, alter, repair, replace, or
rehabilitate dwellings, farm buildings
and/or related facilities to provide
decent, safe sanitary living conditions
and adequate farm building and other
structures in rural areas.

Need and Use of the Information:
RHS provides several forms to assist in
the collection and submission of
information. The information will be
used to determine whether a loan/grant
can be approved; to ensure that RHS has
adequate security for the loans financed;
to monitor compliance with the terms
and conditions of the agency loan/grant
and to monitor the prudent use of
Federal funds. If the information is not
collected and submitted, RHS would
have no control over the type and
quality of construction and
development work planned and
performed with Federal funds.

Description of Respondents:
Individuals or households; Business or
other for-profit; Not-for-profit
institutions; Farms.

Number of Respondents: 25,340.

Frequency of Responses:
Recordkeeping; Report: On occasion.

Total Burden Hours: 117,858.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E6-16727 Filed 10-10-06; 8:45 am]
BILLING CODE 3410-XT-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

October 5, 2006.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or

other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Rural Business Service

Title: Intermediary Re-lending
Program.

OMB Control Number: 0570-0021.

Summary of Collection: The objective
of the Intermediary Relending Program
(IRP) is to improve community facilities
and employment opportunities and
increase economic activity in rural areas
by financing business facilities and
community development. This purpose
is achieved through loans made by the
Rural Business-Cooperative Service
(RBS) to intermediaries that establish
programs for the purpose of providing
loans to ultimate recipients for business
facilities and community development.
The Food Security Act of 1985 provides
USDA with the authority to make loans
to nonprofit entities who will in turn
provide financial assistance to rural
businesses to improve business,
industry and employment opportunities
as well as provide a diversification of
the economy in rural areas.

Need and Use of the Information: The
information requested is necessary for
RBS to process applications in a
responsible manner, make prudent
credit and program decisions, and
effectively monitor the intermediaries’
activities to protect the Government’s
financial interest and ensure that funds
obtained from the Government are used
appropriately. Various forms are used to
include information to identify the
intermediary, describe the
intermediary’s experience and expertise,
describe how the intermediary will
operate its revolving loan fund, provide
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for debt instruments, loan agreements,
and security, and other material
necessary for prudent credit decisions
and reasonable program monitoring.

Description of Respondents: Not-for-
profit institutions; Business or other for-
profit.

Number of Respondents: 202.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 17,959.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E6-16752 Filed 10-10-06; 8:45 am]|
BILLING CODE 3410-XT-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

Finding of No Significant Impact

AGENCY: Farm Service Agency, USDA.

SUMMARY: The Farm Service Agency
(FSA) is issuing a Finding of No
Significant Impact (FONSI) consistent
with the National Environmental Policy
Act of 1969 with respect to the
implementation of the following
Disaster Assistance Programs: (1)
Hurricane Indemnity Program, (2) Feed
Indemnity Program, (3) Livestock
Indemnity Program, (4) Tree Indemnity
Program, and (5) Aquaculture Grant
Program as well as (6) the 2006
Livestock Assistance Grant Program.
DATES: This action is effective
November 13, 2006.

ADDRESSES: The Final Programmatic
Environmental Assessment and FONSI
may be reviewed at http://
www.fsa.usda.gov/dafp/cepd/epb/
assessments.htm. Written comments
should be directed to Mike Linsenbigler,
USDA/FSA/CEPD/Stop 0513, 1400
Independence Ave., SW., Washington,
DC 20250-0513. Electronic comments
may be submitted to
Mike.Linsenbigler@wdc.usda.gov.
Persons with disabilities who require
alternative means for communication
(Braille, large print, audio tape, etc.)
should contact the USDA Target Center
at (202) 720-2600 (voice and TDD).
SUPPLEMENTARY INFORMATION: FSA
prepared a Final Programmatic
Environmental Assessment for disaster
assistance programs supporting
production loss and damage caused by
damaging weather that occurred
between 2005 and 2006. Consistent with
the National Environmental Policy Act
of 1969, as amended (42 U.S.C. 4321, et
seq.) (NEPA), the Council on
Environmental Quality (CEQ)
Regulations for Implementing the

Procedural Provisions of NEPA (40 CFR
parts 1500-1508), and FSA’s policy and
procedures (7 CFR part 799), FSA is
issuing a Finding of No Significant
Impact (FONSI) with respect to the
implementation of the Proposed Action
under consideration here. These actions
involve 2005-2006 disaster assistance
programs that solely transfer funds to
offset production and disaster related
losses with no site-specific or ground-
disturbing actions occurring as an
immediate result of implementing these
programs. These programs include the
following Disaster Assistance Programs:
(1) Hurricane Indemnity Program, (2)
Feed Indemnity Program, (3) Livestock
Indemnity Program, (4) Tree Indemnity
Program, (5) Aquaculture Grant
Program, and (6) the 2006 Livestock
Assistance Grant Program. Because
normal agricultural related production
was hindered by the widespread and
significant destruction caused by the
2005 hurricanes and the severe droughts
occurring from March 7, 2006, to August
31, 2006, the Secretary is responding by
utilizing the equivalent of 30 percent of
annual customs revenues available
under Section 32 to restore purchasing
power to affected eligible producers.

Current disaster programs operated by
USDA and other Federal and State
agencies do not fully cover the types of
loss and destruction experienced by a
majority of producers within the States
affected by these hurricanes and
drought. Without the immediate
financial assistance provided by these
programs, producers would face delays
and experience additional financial
hardships in their efforts to return their
farming or livestock operations to pre-
disaster or pre-drought levels.

Under the Proposed Action
Alternative, FSA would disburse up to
$300 million either through direct
payments to eligible producers or
through grants administered by State
agencies for the grant programs. In
making direct payments, FSA does not
require that payments be used for
specific purposes. These programs
solely provide payments to eligible
producers for weather-related losses.
The direct-payment programs are based
on the producers documenting the type
and amount of the weather-related loss.

Determination: In consideration of the
analysis documented in the Final
Programmatic Environmental
Assessment and the reasons outlined in
this FONSI, the preferred alternative
would not constitute a major State or
Federal action that would significantly
affect the human environment. In
accordance with the National
Environmental Policy Act regulations at
40 CFR part 1502.4, ‘““Major Federal

actions requiring the preparation of
Environmental Impact Statements,” and
7 CFR Part 799, “Environmental Quality
and Related Environmental Concerns—
Compliance with NEPA implementing
the regulations of the Council on
Environmental Quality,” and 40 CFR
parts 1500-1508, I find that neither the
proposed action nor any of the
alternatives analyzed constitute a major
Federal action significantly affecting the
quality of the human environment.
Therefore, no environmental impact
statement will be prepared.

Signed in Washington DC on October 2,
2006.
Glen L. Keppy,
Acting Administrator, Farm Service Agency.
[FR Doc. E6-16734 Filed 10-10-06; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of New Fees; Federal Lands
Recreation Enhancement Act (Title VIil,
Pub. L. 108-447)

AGENCY: Chugach National Forest,
USDA Forest Service.
ACTION: Notice of new fees.

SUMMARY: The Chugach National Forest
will begin charging fees for a group
campsite, cabins, individual campsites,
and a backcountry permit for the
Whistle Stop project area. Fees for other
group campsites, cabins, and individual
campsites on the Chugach National
Forest have shown that the public
values the availability of these facilities.
In addition, market research conducted
for the Whistle Stop project shows that
people understand the need for
backcountry permits given the remote
nature of the area. Fees will be
commensurate with the benefits and
services provided. Funds received from
the fees will be used for the continued
operation and maintenance of the
facilities and enhanced services of the
area.

DATES: Backcountry Permits will be
available spring 2007 for the 2007
Whistle Stop season. The group
campsite, individual campsites, and
cabins are expected to be available in
2008.

ADDRESSES: Forest Supervisor, Chugach
National Forest, 3301 C Street,
Anchorage, AK 9503.

FOR FURTHER INFORMATION CONTACT:
Adam McClory, Whistle Stop Project
Manager, 907—-754—-2352.
SUPPLEMENTARY INFORMATION: The
Federal Recreation Lands Enhancement
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Act (Title VII, Public Law 108—447)
directed the Secretary of Agriculture to
publish a six month advance notice in
the Federal Register whenever new
recreation fee areas are established.

The Whistle Stop project is a
partnership between the Forest Service
and Alaska Railroad that will provide
additional recreation opportunities
using alternative transportation. This
new service will allow the opportunity
for visitors to access National Forest
lands which were previously
inaccessible to the majority of forest
visitors. Market research demonstrates a
demand for these sorts of recreation
opportunities on the Kenai Peninsula.
The Forest Service has identified a goal
of achieving cost recovery through a
combination of revenue sharing with the
Alaska Railroad; fees from public-use
cabin rentals and campsites; and fees
obtained through backcountry permits.

Implementation of backcountry
permits, as described in the Record of
Decision, will provide the Forest
Service with the ability to accurately
track recreation use and ensure that use
levels and numbers of encounters are
not exceeding thresholds established in
the Forest Plan and Recreation
Opportunity Spectrum (ROS)
guidelines. Chugach National Forest
goals include maintaining a backcountry
social experience and protecting the
natural and cultural resources
throughout the area. Backcountry
permits will be required for visitors
utilizing the enhanced amenities
provided through the Whistle Stop
Project area. Amenities include a
developed trail system, backcountry
campsites, interpretive materials, and
Whistle Stop stations that will include
a shelter, restroom facilities and bear-
proof food storage containers. Issuance
of the backcountry permit will allow for
better public safety and result in
improved visitor education and
information about proper camping
techniques, fir prevention, safety in bear
country, and sanitation. Members of the
public are welcome to comment.

Dated: October 4, 2006.
Joe Meade,
Chugach National Forest Supervisor.
[FR Doc. 06—8591 Filed 10—-10-06; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC will submit to the Office of
Management and Budget (OMB) for
clearance the following proposal for

collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: U.S. Census Bureau.

Title: American Community Survey,
2007 Methods Panel.

Form Number(s): ACS—1(2005), ACS—
1(X)Seq, ACS—1(X)Pro.

Agency Approval Number: None.

Type of Request: New collection.

Burden: 46,000 hours.

Number of Respondents: Postage
Test—20,000; Grid vs. Sequential Test—
40,000; Degree Test Reinterview—
32,000.

Avg. Hours per Response:
Questionnaires—38 minutes;
Reinterview—15 minutes.

Needs and Uses: The U.S. Census
Bureau requests authorization from the
Office of Management and Budget
(OMB) to conduct the American
Community Survey 2007 Methods Panel
tests.

Given the rapid demographic changes
experienced in recent years and the
strong expectation that such changes
will continue and accelerate, the once-
a-decade data collection approach of a
census is no longer acceptable as a
source for the housing and socio-
economic data collected on the census
long-form. To meet the needs and
expectations of the country, the Census
Bureau developed the American
Community Survey (ACS). This survey
collects detailed socioeconomic data
every month and provides tabulations of
these data on a yearly basis. The ACS
allows the Census Bureau to provide
more timely and relevant housing and
socio-economic data while also
reducing operational risks in the census
by eliminating the long-form historically
given to one in every six addresses.

Full implementation of the ACS
includes an annual sample of
approximately three million residential
addresses a year in the 50 states and the
District of Columbia, and another 36,000
addresses in Puerto Rico. A sample this
large allows for annual production and
release of single-year estimates for areas
with a population of 65,000 or more.
Lower levels of geography require
aggregates of three and five years’ worth
of data in order to produce estimates of
comparable reliability to the census
long-form. However, an ongoing data
collection effort with an annual sample
of this magnitude requires that the ACS
continue to research possible methods
for maintaining if not reducing data
collection costs. If costs increase, the
ACS would have to consider reductions
in sample thus reducing the reliability
of the data as compared to the reliability
of the census long-form, especially at
lower levels of geography.

One of the tests included in the 2007
Methods Panel addresses a method for
potentially reducing data collection
costs. In this test, we will implement the
same mailing strategy as ACS
production and send each sampled
address a prenotice letter, an initial
questionnaire (ACS—-1(2005)) packet,
and a reminder postcard and for those
who haven’t responded by a certain
date, we will send a second
questionnaire packet. However, for this
test we will send the prenotice letter
using standard postage. Current ACS
production procedures send all mail
pieces using a first-class postage rate.
Using standard postage rather than first-
class postage for this mail piece can
potentially save the ACS approximately
two hundred and thirty thousand
dollars in data collection costs each
year. The test will evaluate whether the
use of standard mailing for the prenotice
letter impacts mail response rates.

A second test included in the 2007
Methods Panel addresses another aspect
of ACS data collection relative to the
census. Both the ACS and the census
collect a core set of basic demographic
questions (age and date of birth, gender,
relationship, Hispanic origin and race).
However, the 2010 Census will use a
different format (similar to the format
for the 2000 Census) from the format
used by the ACS for collecting this
information on the mail questionnaire.
The census format, referred to as a
sequential person design, creates a
column for each person that includes
each question and associated response
categories. The ACS format, referred to
as the grid design, lists the names of all
persons down the left side of the form,
the questions across the top of the page,
and the response categories fall in the
‘cells’ created by crossing the person
names by question.

This second test will compare the
sequential person (ACS-1(X)Seq) and
grid (ACS-1(X)Pro) formats for
collecting the basic demographic
information to measure the impact on
data quality, specifically unit and item
non-response rates, response
distributions, and within household
coverage. The outcome of the test will
determine whether the different formats
might contribute to differences in the
estimates for the basic demographic
questions. If the format does influence
how people respond to these basic
demographic questions, the Census
Bureau will decide whether the ACS
should alter its format of the collection
of these data items to more closely
reflect the census style format prior to
the 2010 Census.

The 2007 Methods Panel may also
include a third test contingent on the
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funding allocations in the President’s
budget for 2007. This third test will
measure and compare the data quality
between two versions of new content
proposed by the National Science
Foundation for inclusion on the ACS.
The proposed content asks about the
major field in which a person received
his or her bachelor’s degree. In this test,
half the sample will answer an open-
ended question reporting the actual
degree he or she received. The other half
of the sample will provide their field of
degree information by answering a
series of yes/no questions. The test will
assess which, if either, version results in
data of sufficient quality for inclusion
on the AGS.

Given that the ACS collects data every
day of the year in every county in the
U.S. and in every municipio in Puerto
Rico, the ACS provides an opportunity
to produce data not available from any
other source or survey at the same low
levels of geography. The Census Bureau,
in conjunction with the Office of
Management and Budget, has a policy
for determining whether new content or
questions will be added to the ACS. As
part of the content determination
process, the Census Bureau must test
the proposed content to determine
whether the ACS can produce data of
sufficiently high quality for the
proposed topic. In all likelihood, this
test will fold into the grid versus
sequential form design test noted above
in an effort to reduce cost and burden.
The test would, however, include a
Content Follow-Up Reinterview of
approximately 80 percent of the sample.
The Census Bureau and OMB will
consider these results in deciding
whether to include the new content, per
the Census Bureau’s Policy on New
Content for the ACS.

In order to provide data of comparable
reliability as the census long-form at
low levels of geography (e.g., census
tract level) or for characteristics of
special, small populations, the ACS
must collect data on a continual basis
and aggregate three to five years worth
of data. Essentially the ACS collects
data every day of the year, either by
mail, telephone interviews or personal-
visit interviews in order to have an
adequate number of interviews to
achieve estimates with comparable
reliability to the census long-form at low
levels of geography. Federal agencies
use the ACS data to determine
appropriate funding for state and local
governments through block grants. State
and local governments use ACS data for
program planning, administration and
evaluation. Thus, the reliability and the
quality of the data must remain high in

order for the users to rely on the data
for funding decisions.

Similarly, the federal government as
well as state and local governments uses
the core, basic demographics collected
as part of the census for funding and
programmatic decisions. With full
implementation of the ACS, those same
data are available every year. From a
data user’s perspective, large differences
in the estimates for those core data
items between ACS and the census can
be problematic in terms of funding and
program decisions. Since the ACS is a
sample survey rather than a census we
expect some differences in results
between the two. However, there are
many other factors that contribute to
different results, such as differences in
the interviewing staff, social relevance
of the census versus a current survey,
and even form design.

Thus, the 2007 Methods Panel will
investigate ways to reduce or at least
maintain data collection costs so the
Census Bureau can continue to provide
data of comparable reliability as the
census long-form did. Additionally, the
2007 Methods Panel will test whether
differences in form design between the
census and the ACS may contribute to
differences in results for the basic
demographic items used by federal,
state and local governments for funding
and programmatic decisions. Lastly,
funding permitting, the Methods panel
will test proposed content regarding
major field of study for a person’s
bachelor degree in order to provide the
National Science Foundation and the
National Center for Education Statistics
with current information regarding
estimates of types of fields in which
people receive bachelor’s degrees.

Affected Public: Individuals or
households.

Frequency: One time.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, United
States Code, Sections 141, 193, and 221.

OMB Desk Officer: Brian Harris-
Kojetin, (202) 395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dhynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Brian Harris-Kojetin, OMB
Desk Officer either by fax (202-395—
7245) or e-mail (bharrisk@omb.eop.gov).

Dated: October 3, 2006.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E6-16728 Filed 10-10-06; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Membership of the Office of the
Secretary Performance Review Board

AGENCY: Department of Commerce.

ACTION: Notice of Membership on the
Office of the Secretary Performance
Review Board.

SUMMARY: In accordance with 5 U.S.C.,
4314(c)(4), DOC announces the
appointment of persons to serve as
members of the Office of the Secretary
(OS) Performance Review Board (PRB).
The OS/PRB is responsible for
reviewing performance appraisals and
ratings of Senior Executive Service
(SES) members. The appointment of
these members to the OS/PRB will be
for a period of 24 months.

DATES: Effective Date: The effective date
of service of appointees to the Office of
the Secretary Performance Review
Board is upon publication of this notice.

FOR FURTHER INFORMATION CONTACT:
Denise Yaag, Director, Office of
Executive Resources, Office of Human
Resources Management, Office of the
Director, 14th and Constitution Avenue,
NW., Washington, DC 20230, (202) 482—
3600.

SUPPLEMENTARY INFORMATION: The
names, position titles, and type of
appointment of the members of the OS/
PRB are set forth below by organization:

Department of Commerce, Office of the
Secretary, 2006-2008 Performance
Review Board Membership

Office of the Secretary

Tracey S. Rhodes, Director, Executive
Secretariat.

Richard Yamamoto, Director, Office of
Security (Alternate).

Office of Assistant Secretary for
Administration

Lisa Casias, Deputy Director for
Financial Policy.

Economic Development Administration

Mary Pleffner, Deputy Assistant
Secretary for Management Services and
CFO.

National Oceanic and Atmospheric
Administration

John E. Jones, Jr., Deputy Assistant
Administrator for Weather Services.
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Office of the General Counsel

Michael A. Levitt, Assistant General
Counsel for Legislation and Regulation.
Dated: September 26, 2006.
Denise Yaag,
Director, Office of Executive Resources.
[FR Doc. 06-8583 Filed 10-10-06; 8:45 am]|
BILLING CODE 3510-BS-M

DEPARTMENT OF COMMERCE

Membership of the Departmental
Performance Review Board

AGENCY: Department of Commerce.

ACTION: Notice of membership on the
Departmental Performance Review
Board.

SUMMARY: In accordance with 5 U.S.C.,
4314(c)(4), Department of Commerce
(DOC) announces the appointment of
persons to serve as members of the
Departmental Performance Review
Board (DPRB). The DPRB is responsible
for reviewing performance appraisals
and ratings of Senior Executive Service
(SES) members and serves as the higher
level review of executives who report to
an appointing authority. The
appointment of these members to the
DPRB will be for a period of 24 months.

DATES: Effective Date: The effective date
of service of appointees to the
Departmental Performance Review
Board is upon publication of this notice.
FOR FURTHER INFORMATION CONTACT:
Denise Yaag, Director, Office of
Executive Resources, Office of Human
Resources Management, Office of the
Director, 14th and Constitution Avenue,
NW., Washington, DC 20230, (202) 482—
3600.

SUPPLEMENTARY INFORMATION: The
names and position titles of the
members of the DPRB are set forth
below by organization:

Department of Commerce,
Departmental Performance Review
Board Membership 2006-2008

Office of the Secretary

Aimee L. Strudwick, Chief of Staff to
the Deputy Secretary.

Office of General Counsel
Michael A. Levitt, Assistant General
Counsel for Legislation and Regulation.
Joan McGinnis, Assistant General
Counsel for Finance and Litigation.

Chief Financial Officer and Assistant
Secretary for Administration

William J. Fleming, Deputy Director
for Human Resources Management.

Bureau of the Census

Dr. Hermann Habermann, Deputy
Director.

Marvin Raines, Associate Director for
Field Operations.

Economics and Statistics
Administration

James K. White, Associate Under
Secretary for Management.

Economics and Development
Administration

Mary Pleffner, Deputy Assistant
Secretary for Management.

National Telecommunications and
Information Administration

Kathy D. Smith, Chief Counsel.

National Oceanic and Atmospheric
Administration

Bonnie Morehouse, Director, Program
Analysis and Evaluation.

Maureen Wylie, Deputy Chief
Financial Officer, Director of Budget.

Kathleen A. Kelly, Director, Office of
Satellite Operations, NESDIS.

National Technical Information Service

Ellen Herbst, Director, National
Technical Information Service.

National Institute of Standards and
Technology

Richard F. Kayser, Director, Materials
Science and Engineering Laboratory.
Kathleen M. Higgins, Director, Office
of Law Enforcement Standards, EEEL.
Dated: September 28, 2006.
Denise Yaag,
Director, Office of Executive Resources.
[FR Doc. 06—8586 Filed 10—10-06; 8:45 am]
BILLING CODE 3510-BS-M

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Sensors and Instrumentation
Technical Advisory Committee; Notice
of Partially Closed Meeting

The Sensors and Instrumentation
Technical Advisory Committee (SITAC)
will meet on October 24, 2006, 9:30
a.m., in the Herbert C. Hoover Building,
Room 3884, 14th Street between
Constitution and Pennsylvania
Avenues, NW., Washington, DC. The
Committee advises the Office of the
Assistant Secretary for Export
Administration on technical questions
that affect the level of export controls
applicable to sensors and
instrumentation equipment and
technology.

Agenda

Public Session

1. Welcome and Introductions.

2. Remarks from the Bureau of
Industry and Security Management.

3. Industry Presentations.

4. Government Presentations.

5. New Business.

Closed Session

6. Discussion of matters determined to
be exempt from the provisions relating
to public meetings found in 5 U.S.C.
app. 2 §§10(a)(1) and 10(a)(3).

A limited number of seats will be
available during the public session of
the meeting. Reservations are not
accepted. To the extent that time
permits, members of the public may
present oral statements to the
committee. The public may submit
written statements at any time before or
after the meeting. However, to facilitate
distribution of public presentation
materials to the Committee members,
the Committee suggests that the
materials be forwarded before the
meeting to Ms. Yvette Springer at
Yspringer@bis.doc.gov.

The Assistant Secretary for
Administration, with the concurrence of
the General Counsel, formally
determined on September 29, 2006
pursuant to Section 10(d) of the Federal
Advisory Committee Act, as amended (5
U.S.C. app. 2 §10(d)), that the portion
of this meeting dealing with pre-
decisional changes to the Commerce
Control List and U.S. export control
policies shall be exempt from the
provisions relating to public meetings
found in 5 U.S.C. app. 2 §§10(a)(1) and
10(a)(3). The remaining portions of the
meeting will be open to the public.

For more information contact Yvette
Springer on (202) 482—2813.

Dated: October 5, 2006.

Yvette Springer,

Committee Liaison Officer.

[FR Doc. 06—-8598 Filed 10—10-06; 8:45 am]
BILLING CODE 3510-JT-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-904]

Preliminary Determination of Sales at
Less Than Fair Value and
Postponement of Final Determination:
Certain Activated Carbon From the
People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
EFFECTIVE DATE: October 11, 2006.
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SUMMARY: We preliminarily determine
that certain activated carbon from the
People’s Republic of China (“PRC”) is
being, or is likely to be, sold in the
United States at less than fair value
(“LTFV”), as provided in section 733 of
the Tariff Act of 1930, as amended (‘“‘the
Act”). The estimated margins of sales at
LTFV are shown in the “Preliminary
Determination” section of this notice.

FOR FURTHER INFORMATION CONTACT:
Catherine Bertrand or Anya Naschak,
AD/CVD Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: 202—482-3207 or 202—482—
6375, respectively.

SUPPLEMENTARY INFORMATION:

Case History

On March 8, 2006, the Department of
Commerce (“Department”) received a
petition on imports of certain activated
carbon from the People’s Republic of
China (“PRC”) from Calgon Carbon
Corporation and Norit Americas Inc.
(“Petitioners”). This investigation was
initiated on March 28, 2006. See
Initiation of Antidumping Duty
Investigation: Certain Activated Carbon
From the People’s Republic of China, 71
FR 16757 (April 4, 2006) (“Initiation
Notice”).

Since the initiation of this
investigation, the following events have
occurred. On April 4, 2006, the
Department requested quantity and
value (“Q&V”’) information from the
producers and exporters of certain
activated carbon that Petitioners
identified in the petition. Also, on
April 4, 2006, the Department sent a
letter requesting Q&V information to the
China Bureau of Fair Trade for Imports
& Exports (“BOFT”) of the Ministry of
Commerce (“MOFCOM”) requesting
that BOFT transmit the letter to all
companies who manufacture and export
subject merchandise to the United
States, or produce the subject
merchandise for the companies who
were engaged in exporting the subject
merchandise to the United States during
the period of investigation (“POI”).

The Q&V information was due on
April 19, 2006. The Department
received twenty-three responses. The
Department did not receive any type of
communication from BOFT regarding its
request for Q&V information. For a
complete list of all parties from which
the Department requested Q&V
information, see Memorandum to James
C. Doyle, Director, AD/CVD Operations,
Office 9, through Carrie Blozy, Program
Manager, AD/CVD Operations, Office 9,

from Catherine Bertrand, Senior Case
Analyst, Office 9: Selection of
Respondents for the Antidumping
Investigation of Certain Activated
Carbon From the People’s Republic of
China, dated May 3, 2006 (‘“‘Respondent
Selection Memo”’).

On April 21, 2006, the United States
International Trade Commission (“ITC”)
issued its affirmative preliminary
determination that there is a reasonable
indication that an industry in the
United States is materially injured or
threatened with material injury by
reason of imports from the PRC of
certain activated carbon. The ITC’s
determination was published in the
Federal Register on May 2, 2006. See
Investigation No. 731-TA-1103
(Preliminary), Certain Activated Carbon
From China, 71 FR 25858 (May 2, 2006).

On May 3, 2006, the Department
selected Calgon Carbon (Tianjin) Co.,
Ltd. (“CCT”), Tianjin Jacobi Int’]
Trading Co., Ltd. (“Jacobi Tianjin”), and
Datong Huibao Activated Carbon Co.,
Ltd and its affiliated company Beijing
Hibridge Trading Co., Ltd. (“Huibao/
Hibridge”), as mandatory respondents
in this investigation. See Respondent
Selection Memo. On May 4, 2006, the
Department issued the full antidumping
questionnaire to the selected mandatory
respondents.

On May 15, 2006, the Department
received a letter from Huibao/Hibridge,
informing the Department that Huibao/
Hibridge was withdrawing from this
investigation. See Memorandum to the
File from Catherine Bertrand, Senior
Case Analyst, dated May 15, 2006.
Additionally, as described below,
although Huibao/Hibridge filed a
separate rate application, we have not
considered its request for a separate rate
in this investigation given its failure to
participate as a mandatory respondent.
Any references to the separate rate
applicants in this notice specifically
exclude Huibao/Hibridge.

On May 19, 2006, the Department
selected an additional mandatory
respondent, Jilin Province Bright Future
Chemicals Co. Ltd. (“JBF Chemical’’)
and its affiliated company Jilin Province
Bright Future Industry & Commerce Co.
Ltd. (“JBF Industry”) (collectively, “Jilin
Bright Future”). See Memorandum to
James C. Doyle, Director, AD/CVD
Operations, Office 9, through Carrie
Blozy, Program Manager, AD/CVD
Operations, Office 9, from Catherine
Bertrand, Senior Case Analyst, Office 9:
Selection of Additional Mandatory
Respondent, dated May 19, 2006,
(“Additional Respondent Selection
Memo”). On May 19, 2006, the
Department issued the full antidumping
questionnaire to Jilin Bright Future.

On April 20, 2006, the Department
requested comments from all interested
parties on proposed product
characteristics to be used in the
designation of control numbers
(“CONNUMs”) to be assigned to the
subject merchandise. The Department
received comments from Petitioners. On
May 10, 2006, the Department released
the product characteristics to be used in
the designation of CONNUMs to be
assigned the subject merchandise.

On June 1, 2006, the Department
determined that India, Indonesia, Sri
Lanka, the Philippines, and Egypt are
countries comparable to the PRC in
terms of economic development. See
Memorandum from Ron Lorentzen,
Director, Office of Policy, to James C.
Doyle, Office Director, Office 9:
Antidumping Investigation of Certain
Activated Carbon from the People’s
Republic of China: Request for a List of
Surrogate Countries, dated June 1, 2006.
(“Office of Policy Surrogate Countries
Memorandum”).

On June 6, 2006, the Department
invited interested parties to comment on
the Department’s surrogate country
selection and/or significant production
in the potential surrogate countries and
to submit publicly available information
to value the factors of production. On
July 25, 2006, we received comments
from Petitioners on the selection of a
surrogate country. No other party to the
proceeding submitted information or
comments concerning the selection of a
surrogate country. For a detailed
discussion of the selection of the
surrogate country, See ‘“‘Surrogate
Country” section below, and the
Memorandum to James C. Doyle,
Director, AD/CVD Operations, Office 9,
from Anya Naschak, Senior Case
Analyst, AD/CVD Operations, Office 9:
Antidumping Duty Investigation of
Certain Activated Carbon from the
People’s Republic of China: Selection of
a Surrogate Country, dated October 4,
2006 (““Surrogate Country Memo”).

On July 25, 2006, Jacobi Tianjin
submitted comments on information
with which to value the factors of
production in this investigation.
Petitioners and Jilin Bright Future
submitted comments on information
with which to value the factors of
production in this investigation on
August 10, 2006. Petitioners submitted
additional comments on August 21,
2006.

We received questionnaire responses
from the mandatory respondents in June
and July 2006, and we issued
supplemental questionnaires and
received responses in July, August, and
September 2006. We received separate
rate applications from 20 companies.
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We issued deficiency questionnaires to
all applicants. See “‘Separate Rates”
section below, and the Memorandum to
James C. Doyle, Director, AD/CVD
Operations, Office 9, from Anya
Naschak, Senior Case Analyst, AD/CVD
Operations, Office 9: Antidumping Duty
Investigation of Certain Activated
Carbon from the People’s Republic of
China: Separate Rates Memorandum,
dated October 4, 2006 (“‘Separate Rates
Memo™’).

On July 21, 2006, Petitioners made a
timely request pursuant to 733(c)(1)(A)
of the Act and 19 CFR 351.205(e) for a
fifty-day postponement of the
preliminary determination, until
October 4, 2006. On August 2, 2006, the
Department published a postponement
of the preliminary antidumping duty
determination on certain activated
carbon from the PRC. See Postponement
of Preliminary Determination of
Antidumping Duty Investigation:
Certain Activated Carbon from the
People’s Republic of China, 71 FR 43714
(August 2, 2006).

Postponement of Final Determination

Section 735(a)(2) of the Act provides
that a final determination may be
postponed until no later than 135 days
after the date of the publication of the
preliminary determination if, in the
event of an affirmative preliminary
determination, a request for such
postponement is made by exporters who
account for a significant proportion of
exports of the subject merchandise or, in
the event of a negative preliminary
determination, a request for such
postponement is made by the
Petitioners. The Department’s
regulations at 19 CFR 351.210(e)(2)
require that requests by respondents for
postponement of a final determination
be accompanied by a request for an
extension of the provisional measures
from a four-month period to not more
than six months.

On September 26, 2006, CCT
requested the Department postpone its
final determination by 60 days until 135
days after the publication of the
preliminary determination.
Additionally, CCT requested that the
Department extend the provisional
measures under Section 733(d) of the
Act. Accordingly, because we have
made an affirmative preliminary
determination and the requesting parties
account for a significant proportion of
the exports of the subject merchandise,
pursuant to 735(a)(2) of the Act, we
have postponed the final determination
until no later than 135 days after the
date of publication of the preliminary
determination and are extending the
provisional measures accordingly.

Period of Investigation

The period of investigation (“POI”) is
July 1, 2005, through December 31,
2005.

This period corresponds to the two
most recent fiscal quarters prior to the
month of the filing of the petition
(March 8, 2006). See 19 CFR
351.204(b)(1).

Scope of Investigation

The merchandise subject to this
investigation is certain activated carbon.
Certain activated carbon is a powdered,
granular, or pelletized carbon product
obtained by “activating”” with heat and
steam various materials containing
carbon, including but not limited to coal
(including bituminous, lignite, and
anthracite), wood, coconut shells, olive
stones, and peat. The thermal and steam
treatments remove organic materials and
create an internal pore structure in the
carbon material. The producer can also
use carbon dioxide gas (CO>) in place of
steam in this process. The vast majority
of the internal porosity developed
during the high temperature steam (or
CO, gas) activated process is a direct
result of oxidation of a portion of the
solid carbon atoms in the raw material,
converting them into a gaseous form of
carbon.

The scope of this investigation covers
all forms of activated carbon that are
activated by steam or CO., regardless of
the raw material, grade, mixture,
additives, further washing or post-
activation chemical treatment (chemical
or water washing, chemical
impregnation or other treatment), or
product form. Unless specifically
excluded, the scope of this investigation
covers all physical forms of certain
activated carbon, including powdered
activated carbon (“PAC”), granular
activated carbon (“GAC”), and
pelletized activated carbon.

Excluded from the scope of the
investigation are chemically-activated
carbons. The carbon-based raw material
used in the chemical activation process
is treated with a strong chemical agent,
including but not limited to phosphoric
acid, zinc chloride sulfuric acid or
potassium hydroxide, that dehydrates
molecules in the raw material, and
results in the formation of water that is
removed from the raw material by
moderate heat treatment. The activated
carbon created by chemical activation
has internal porosity developed
primarily due to the action of the
chemical dehydration agent. Chemically
activated carbons are typically used to
activate raw materials with a
lignocellulosic component such as

cellulose, including wood, sawdust,
paper mill waste and peat.

To the extent that an imported
activated carbon product is a blend of
steam and chemically activated carbons,
products containing 50 percent or more
steam (or CO, gas) activated carbons are
within this scope, and those containing
more than 50 percent chemically
activated carbons are outside this scope.

Also excluded from the scope are
reactivated carbons. Reactivated carbons
are previously used activated carbons
that have had adsorbed materials
removed from their pore structure after
use through the application of heat,
steam and/or chemicals.

Also excluded from the scope is
activated carbon cloth. Activated carbon
cloth is a woven textile fabric made of
or containing activated carbon fibers. It
is used in masks and filters and clothing
of various types where a woven format
is required.

Any activated carbon meeting the
physical description of subject
merchandise provided above that is not
expressly excluded from the scope is
included within this scope. The
products under investigation are
currently classifiable under the
Harmonized Tariff Schedule of the
United States (“HTSUS”) subheading
3802.10.00. Although HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the scope of this
investigation is dispositive.

Scope Comments

In accordance with the preamble to
our regulations (see Antidumping
Duties; Countervailing Duties, 62 FR
27296, 27323 (May 19, 1997)), in our
initiation notice we set aside a period of
time for parties to raise issues regarding
product coverage and encouraged all
parties to submit comments within 20
calendar days of publication of the
initiation notice. See Initiation Notice
71 FR at 16758.

On May 4, 2006, Carbochem Inc.
(““Carbochem’’) submitted timely scope
comments in which it argued that the
Department should issue a ruling that
the scope of these investigations does
not cover certain grades of Carbochem®
activated carbon. Carbochem argued
that these certain grades are not
manufactured in the United States by
the Petitioners. Carbochem further
argued that it has developed a number
of unique and proprietary grades of
activated carbon that exceed the
performance capabilities of the products
produced by Petitioners.

On August 24, 2006, Petitioners
submitted comments on Carbochem’s
scope request. Petitioners argued that
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the domestic industry does manufacture
products with the same or competitive
properties and performance
characteristics as the products for which
Carbochem proposed an exclusion.
Petitioners further argued that the
domestic industry is not required to
produce every product that is within the
scope of the investigation but simply
has to be able to produce the class or
kind of products covered by the scope,
which Petitioners argue that they do.
Petitioners assert that there is no basis
on which to exclude the products
requested by Carbochem. On September
14, 2006, Carbochem filed rebuttal
comments in response to Petitioners’
August 24, 2006 submission stating that
its products are not comparable to those
produced by Petitioners.

The Department has analyzed the
comments received by Carbochem and
Petitioners. For this preliminary
determination, the Department has
determined to deny the request by
Carbochem. For a detailed discussion of
this issue, see the Memorandum to
James C. Doyle, Office Director, AD/
CVD Operations, Office 9 from
Catherine Bertrand, Senior Case
Analyst, AD/CVD Operations, Office 9:
Antidumping Duty Investigation of
Certain Activated Carbon From the
People’s Republic of China: Comments
on the Scope of the Investigation, dated
October 4, 2006 (“‘Scope
Memorandum’’). We will afford
interested parties an opportunity to
provide comments on our preliminary
finding on this issue in their case and
rebuttal briefs, and, if any are provided,
we will revisit this issue in our final
determination.

Selection of Respondents

Section 777A(c)(1) of the Act directs
the Department to calculate individual
weighted-average dumping margins for
each known exporter and producer of
the subject merchandise. Section
777A(c)(2) of the Act gives the
Department discretion, when faced with
a large number of exporters/producers,
to limit its examination to a reasonable
number of such companies if it is not
practicable to examine all companies.
Where it is not practicable to examine
all known producers/exporters of
subject merchandise, this provision
permits the Department to investigate
either (A) a sample of exporters,
producers, or types of products that is
statistically valid based on the
information available to the Department
at the time of selection or (B) exporters/
producers accounting for the largest
volume of the merchandise under
investigation that can reasonably be
examined. After consideration of the

complexities expected to arise in this
proceeding and the available resources,
the Department determined that it was
not practicable in this investigation to
examine all known producers/exporters
of subject merchandise. Instead, we
limited our examination to the three
exporters accounting for the largest
volume of shipments of the subject
merchandise to the United States during
the POI pursuant to section
777A(c)(2)(B) of the Act. We selected
CCT, Jacobi Tianjin, and Huibao/
Hibridge to be mandatory respondents,
as they are the exporters accounting for
the largest volume of exports to the
United States during the POI of subject
merchandise from the PRC. After
Huibao/Hibridge informed the
Department that it was withdrawing
from this investigation, the Department
selected Jilin Bright Future as a
mandatory respondent. Jilin Bright
Future was the next largest producer/
exporter of those companies that
submitted quantity and value responses.
See Respondent Selection Memo and
Additional Respondent Selection
Memo.

Non-Market-Economy Country

For purposes of initiation, Petitioners
submitted LTFV analyses for the PRC as
a non-market economy (“NME”). See
Initiation Notice. In every case
conducted by the Department involving
the PRC, the PRC has been treated as an
NME country. In accordance with
section 771(18)(C)(i) of the Act, any
determination that a foreign country is
an NME country shall remain in effect
until revoked by the administering
authority. See Tapered Roller Bearings
and Parts Thereof, Finished and
Unfinished, From the People’s Republic
of China: Preliminary Results 2001-
2002 Administrative Review and Partial
Rescission of Review, 68 FR 7500
(February 14, 2003), unchanged in
Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, From
the People’s Republic of China: Final
Results of 2001-2002 Administrative
Review, 68 FR 70488 (December 18,
2003). No party has challenged the
designation of the PRC as an NME
country in this investigation. Therefore,
we have treated the PRC as an NME
country for purposes of this preliminary
determination.

Surrogate Country

When the Department is investigating
imports from an NME, section 773(c)(1)
of the Act directs it to base normal
value, in most circumstances, on the
NME producer’s factors of production
valued in a surrogate market-economy
country or countries considered to be

appropriate by the Department. In
accordance with section 773(c)(4) of the
Act, in valuing the factors of
production, the Department shall
utilize, to the extent possible, the prices
or costs of factors of production in one
or more market-economy countries that
are at a level of economic development
comparable to that of the NME country
and are significant producers of
comparable merchandise. The sources
of the surrogate values we have used in
this investigation are discussed under
the normal value section below.

On July 25, 2006, the Department
received comments from Petitioners on
the appropriate surrogate country for
valuing the factors of production
(“FOP”). Petitioners argue that India is
the most appropriate surrogate country
in this investigation because India is at
a comparable level of economic
development with the PRC based on the
Department’s repeated use of India as a
surrogate. Petitioners also provided
evidence demonstrating that India is a
significant producer of identical and
comparable merchandise. Additionally,
Petitioners contend that India provides
publicly available information on which
to base surrogate values. See Surrogate
Country Memo for a complete
description of Petitioners’ surrogate
country arguments.

As detailed in the Surrogate Country
Memo, the Department has
preliminarily selected India as the
surrogate country on the basis that: (1)
It is a significant producer of
comparable merchandise; (2) it is at a
similar level of economic development
pursuant to 733(c)(4) of the Act; and (3)
we have reliable data from India that we
can use to value the FOP. See Surrogate
Country Memo. Thus, we have
calculated normal value using Indian
prices, when available and appropriate,
to value the FOP of the certain activated
carbon producers. We have obtained
and relied upon publicly available
information wherever possible. See
Memorandum to the File from Anya
Naschak, Senior Case Analyst, AD/CVD
Operations, Office 9: Certain Activated
Carbon from the People’s Republic of
China: Surrogate Values for the
Preliminary Determination, dated
October 4, 2006 (““Surrogate Value
Memo”).

In accordance with 19 CFR
351.301(c)(3)(i), for the final
determination in an antidumping
investigation, interested parties may
submit publicly available information to
value the FOP within forty days after
the date of publication of the
preliminary determination.
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Affiliation

Based on the evidence on the record
of this investigation, we preliminarily
find that Jacobi Tianjin, Jacobi Carbons
AB (“Jacobi AB”’), and Jacobi Carbons
Inc. (“Jacobi US”) (collectively,
“Jacobi”) are affiliated pursuant to
sections 771(33)(D), (E), and (G) of the
Act. Due to the proprietary nature of
this issue, for a detailed discussion of
our analysis, see Memorandum to the
File from Anya Naschak, Senior Case
Analyst, AD/CVD Operations, to James
C. Doyle, Director, AD/CVD Operations:
Certain Activated Carbon from the
People’s Republic of China: Affiliation
and Treatment of Sales of Jacobi Tianjin
International Trading Co., Ltd., Jacobi
Carbons AB, and Jacobi Carbons, Inc.,
dated October 4, 2006 (‘‘Jacobi
Affiliation and Treatment of Sales
Memo”’).

With respect to Jilin Bright Future,
JBF Chemical and JBF Industry
submitted separate rate applications on
May 4, 2006. In their applications, JBF
Chemical and JBF Industry certified that
they were affiliated with each other. See
JBF Chemical and JBF Industry’s
separate rate applications dated May 4,
2006. In their Section A questionnaire
responses, dated June 9, 2006, ]BF
Chemical and JBF Industry stated that
both companies are under common
ownership. See JBF Chemical’s Section
A questionnaire response dated June 9,
2006, at 2 and Exhibit A-3; JBF
Industry’s Section A questionnaire
response dated June 9, 2006, at 2 and
Exhibit A-3. Based on the evidence on
the record of this investigation, we
preliminarily find that JBF Chemical
and JBF Industry are affiliated pursuant
to section 771(33)(E) of the Act.

Separate Rates

CCT has reported that it is wholly
foreign-owned. CCT reported that 100
percent of its shares are held by Calgon
Carbon Corporation, which is located in
the United States. Therefore, there is no
PRC ownership of CCT, and because we
have no evidence indicating that it is
under the control of the PRC, a separate
rates analysis is not necessary to
determine whether it is independent
from government control. See Brake
Rotors From the People’s Republic of
China: Preliminary Results and Partial
Rescission of the Fourth New Shipper
Review and Rescission of the Third
Antidumping Duty Administrative
Review, 66 FR 1303, 1306 (January 8,
2001), unchanged in the final
determination; Notice of Final
Determination of Sales at Less Than
Fair Value: Creatine Monohydrate From
the People’s Republic of China, 64 FR

71104 (December 20, 1999).
Accordingly, we have preliminarily
granted a separate rate for CCT.

As discussed in detail in the Jacobi
Affiliation and Treatment of Sales
Memo, the Department has
preliminarily determined that Jacobi
Tianjin should not be considered the
mandatory respondent in this
investigation. The Department has
preliminarily determined that Jacobi
Tianjin’s affiliated company, Jacobi AB,
conducted all sales-related activities
with respect to exports made by Jacobi
Tianjin of the merchandise under
investigation and sold to unaffiliated
U.S. customers through Jacobi US. See
Jacobi Affiliation and Treatment of Sales
Memo. All exports made by Jacobi
Tianjin were negotiated and sold by
Jacobi AB and Jacobi Tianjin made no
sales during the POI; therefore, Jacobi
Tianjin has not demonstrated that it
qualifies for a separate rate.! However,
because the Department has
preliminarily determined that Jacobi AB
is the respondent in this investigation,
because Jacobi AB is a market economy
company located in Sweden (see
Jacobi’s Section A questionnaire
response dated June 1, 2006 at page 14),
and consistent with the Department’s
practice where the seller is located in a
market economy country, we have
preliminarily granted Jacobi AB its own
rate. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value: Silicomanganese From
Kazakhstan, 66 FR 56639, 56641
(November 9, 2001), unchanged in
Notice of Final Determination of Sales
at Less Than Fair Value:
Silicomanganese From Kazakhstan, 67
FR 15535 (April 2, 2002). Further,
where Jacobi Tianjin acted as an export
facilitator for Jacobi AB, those exports
are also eligible for Jacobi AB’s
antidumping duty cash deposit rate. See
19 CFR 351.107(b)(2); Final
Determination of Sales at Less Than
Fair Value and Final Partial Affirmative
Determination of Critical
Circumstances: Diamond Sawblades
and Parts Thereof from the People’s
Republic of China, 71 FR 29303 (May
22, 2006) and accompanying Issues and
Decision Memorandum at Comment 18.
See also Jacobi Affiliation and
Treatment of Sales Memo.

In proceedings involving NME
countries, the Department begins with a
rebuttable presumption that all

1The Department notes that although Jacobi
Tianjin submitted a separate rate application and
complete information in its Section A questionnaire
response, all documents contained therein
demonstrate that Jacobi AB was the seller of the
merchandise. See Jacobi Affiliation and Treatment
of Sales Memo.

companies within the country are
subject to government control and thus
should be assessed a single antidumping
duty rate. It is the Department’s policy
to assign all exporters of merchandise
subject to investigation in an NME
country this single rate unless an
exporter can demonstrate that it is
sufficiently independent so as to be
entitled to a separate rate. As explained
below, Jilin Bright Future and certain
companies who submitted separate rate
applications have provided company-
specific information in order to
demonstrate that they operate
independently of de jure and de facto
government control, and, therefore,
satisfy the standards for the assignment
of a separate rate.

The separate rate application issued
in this investigation (see http://
www.trade.gov/ia/) explained that all
applications are due sixty calendar days
after publication of the Initiation Notice,
and the Department will not consider
applications that remain incomplete by
that deadline. We received 20
applications by the deadline. On June
14, 2006, the Department received a
request from Ningxia Fengyuan
Activated Carbon Co., Ltd. (“NFAC”) to
extend the time limits with which to
submit a response to the Department’s
quantity and value information, and to
submit a separate rate application, until
June 28, 2006. On June 27, 2006, the
Department noted that NFAC had
received notice of the deadlines with
respect to the quantity and value
questionnaire and the separate rates
application in the Initiation Notice, and
that the deadline had passed for
submitting a separate rate application.
The Department informed NFAC that it
would be unable to grant NFAC’s
request for an extension of time to file
the quantity and value questionnaire
and the separate rate application. See
Letter from Carrie Blozy, Program
Manager, AD/CVD Operations, Office 9,
dated June 27, 2006.

We have considered whether each
mandatory respondent and each
separate rate applicant 2 is eligible for a
separate rate. The Department’s
separate-rate test is not concerned, in

2We received separate rate applications from the
following: Datong Yunguang Chemicals Plant;
Hebei Foreign Trade & Advertising Corp.; Ningxia
Guanghua Cherishmet Activated Carbon Co. Ltd.;
Ningxia Huahui Activated Carbon Co. Ltd.; Ningxia
Mineral & Chemical Ltd.; Shanxi DMD Corp; Shanxi
Industry Technology Trading Co. Ltd.; Shanxi
Newtime Co. Ltd.; Shanxi Qixian Foreign Trade
Corp.; Shanxi Sincere Industrial Co. Ltd.; Shanxi
Xuanzhong Chemical Industry Co. Ltd.; Tangshan
Solid Carbon Co., Ltd.; United Manufacturing Int’l
(Beijing) Ltd. Xi’an Shuntong Int’l Trade &
Industries Co. Ltd.; Panshan Import and Export
Corp; and, Tianjin Maijin Industries Co. Ltd.
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general, with macroeconomic/border-
type controls, e.g., export licenses,
quotas, and minimum export prices,
particularly if these controls are
imposed to prevent dumping. Rather,
the test focuses on controls over the
investment, pricing, and output
decision-making process at the
individual firm level. See Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length
Carbon Steel Plate from Ukraine, 62 FR
61754, 61757 (November 19, 1997), and
Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, From
the People’s Republic of China: Final
Results of Antidumping Duty
Administrative Review, 62 FR 612786,
61279 (November 17, 1997).

To establish whether a firm is
sufficiently independent from
government control of its export
activities to be entitled to a separate
rate, the Department analyzes each
entity exporting the subject
merchandise under a test arising from
the Final Determination of Sales at Less
Than Fair Value: Sparklers from the
People’s Republic of China, 56 FR 20588
(May 6, 1991) (“Sparklers”), as
amplified by Notice of Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide from the
People’s Republic of China, 59 FR 22585
(May 2, 1994) (““Silicon Carbide”), 59 FR
at 22586—87. In accordance with the
separate-rates criteria, the Department
assigns separate rates in NME cases only
if respondents can demonstrate the
absence of both de jure and de facto
governmental control over export
activities.

1. Absence of De Jure Control

The Department considers the
following de jure criteria in determining
whether an individual company may be
granted a separate rate: (1) An absence
of restrictive stipulations associated
with an individual exporter’s business
and export licenses; (2) any legislative
enactments decentralizing control of
companies; and (3) other formal
measures by the government
decentralizing control of companies. See
Sparklers, 56 FR at 20589.

The information provided by Jilin
Bright Future and the separate rate
applicants supports a preliminary
finding of de jure absence of
governmental control based on the
following: (1) An absence of restrictive
stipulations associated with the
individual exporter’s business and
export licenses; (2) the applicable
legislative enactments decentralizing
control of the companies; and (3) any
other formal measures by the

government decentralizing control of
companies. See Separate Rates Memo.

2. Absence of De Facto Control

Typically the Department considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) Whether the export prices
are set by or are subject to the approval
of a governmental agency; (2) whether
the respondent has authority to
negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding
disposition of profits or financing of
losses. See Silicon Carbide, 59 FR at
22587; see also Notice of Final
Determination of Sales at Less Than
Fair Value: Furfuryl Alcohol From the
People’s Republic of China, 60 FR
22544, 22545 (May 8, 1995). The
Department has determined that an
analysis of de facto control is critical in
determining whether respondents are,
in fact, subject to a degree of
governmental control which would
preclude the Department from assigning
separate rates.

As noted above, the Department
considers four factors in evaluating
whether each respondent is subject to
de facto governmental control of its
export functions. In the instant case, we
determine that, with regard to Jilin
Bright Future and the separate rate
applicants, except for Panshan Import
and Export Corporation (‘“Panshan”)
(hereinafter referred to as the Separate
Rate Companies), the evidence on the
record supports a preliminary finding of
de facto absence of governmental
control based on record statements and
supporting documentation showing the
following: (1) Each exporter sets its own
export prices independent of the
government and without the approval of
a government authority; (2) each
exporter retains the proceeds from its
sales and makes independent decisions
regarding disposition of profits or
financing of losses; (3) each exporter has
the authority to negotiate and sign
contracts and other agreements; and (4)
each exporter has autonomy from the
government regarding the selection of
management.

With regard to Panshan, it failed to
provide any evidence that it had
autonomy in making decisions
regarding the selection of management.
The separate rate application requires
that the applicant provide specific
documentation that evidences

independence in the selection of
management. Panshan did not provide
any evidence of independent selection
of management in its application nor in
its supplemental response in regard to a
specific question from the Department
asking for this documentation. See
Separate Rates Memo. Therefore, as the
application requires the applicant to
provide proof of the independent
selection of management, Panshan has
not met the basic requirements of the
application. The Department finds that
Panshan’s application is deficient and
therefore finds that Panshan is not
eligible for a separate rate.

The evidence placed on the record of
this investigation by Jilin Bright Future
and the separate rate applicants, except
for Panshan, demonstrates an absence of
de jure and de facto government control
with respect to each of the exporter’s
exports of the merchandise under
investigation, in accordance with the
criteria identified in Sparklers and
Silicon Carbide. CCT is wholly-owned
by a market economy entity and has
therefore been granted a separate rate.
Jacobi AB is a market economy entity
and has therefore been granted its own
rate. As a result, for the purposes of this
preliminary determination, we have
granted separate, company-specific rates
to CCT, Jacobi AB, Jilin Bright Future,
and to the Separate Rate Companies, a
weight-averaged margin of the
mandatory respondents. For a full
discussion of this issue, see Separate
Rates Memo.

Use of Adverse Facts Available and the
PRC-Wide Rate

CCT, Jacobi, Jilin Bright Future, and
Huibao/Hibridge were given the
opportunity to respond to the
Department’s questionnaire. As
explained above, we received complete
separate rates information from CCT,
Jacobi, and Jilin Bright Future, and these
entities will receive their own rate. The
PRC-wide rate applies to all entries of
subject merchandise except for entries
from PRC producers/exporters that have
their own calculated rate. See “Separate
Rates” section above. As discussed in
the Separate Rates Memo, Huibao/
Hibridge is appropriately considered to
be part of the PRC-wide entity because
it failed to establish its eligibility for a
separate rate.

We note that Section 776(a)(1) of the
Act mandates that the Department use
the facts available if necessary
information is not available on the
record of an antidumping proceeding. In
addition, section 776(a)(2) of the Act
provides that if an interested party or
any other person: (A) Withholds
information that has been requested by
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the administering authority; (B) fails to
provide such information by the
deadlines for the submission of the
information or in the form and manner
requested, subject to subsections (c)(1)
and (e) of section 782; (C) significantly
impedes a proceeding under this title; or
(D) provides such information but the
information cannot be verified as
provided in section 782(i), the
Department shall, subject to section
782(d) of the Act, use the facts
otherwise available in reaching the
applicable determination under this
title. Where the Department determines
that a response to a request for
information does not comply with the
request, section 782(d) of the Act
provides that the Department shall
promptly inform the party submitting
the response of the nature of the
deficiency and shall, to the extent
practicable, provide that party with an
opportunity to remedy or explain the
deficiency. Section 782(d) further states
that if the party submits further
information that is unsatisfactory or
untimely, the administering authority
may, subject to subsection (e), disregard
all or part of the original and subsequent
responses. Section 782(e) of the Act
provides that the Department shall not
decline to consider information that is
submitted by an interested party and is
necessary to the determination but does
not meet all the applicable requirements
established by the administering
authority if (1) the information is
submitted by the deadline established
for its submission, (2) the information
can be verified, (3) the information is
not so incomplete that it cannot serve as
a reliable basis for reaching the
applicable determination, (4) the
interested party has demonstrated that it
acted to the best of its ability in
providing the information and meeting
the requirements established by the
administering authority with respect to
the information, and (5) the information
can be used without undue difficulties.

As addressed below separately for
each company, we find that the PRC-
wide entity, Huibao/Hibridge, and
certain suppliers of CCT, did not
respond to our request for information,
and necessary information either was
not provided, or the information
provided cannot be verified and is not
sufficiently complete to enable the
Department to use it for this preliminary
determination. Therefore, we find it
necessary, under section 776(a)(2) of the
Act, to use facts otherwise available as
the basis for the preliminary
determination of this review for the
PRC-wide entity, Huibao/Hibridge, and
certain suppliers of CCT.

In their pre-preliminary
determination comments, Petitioners
have argued for the application of total
adverse facts available (“AFA”’) with
respect to Huibao/Hibridge, Datong
Huibao Activated Carbon Co., Ltd.
(“Datong Huibao”) as a supplier to CCT
and Jacobi, as well as for total AFA for
Jacobi and Jilin Bright Future. As
discussed below, we find that total AFA
is warranted for Huibao/Hibridge, but
AFA is unwarranted for Datong Huibao
as a supplier to CCT and Jacobi, and
total AFA is unwarranted for Jacobi and
Jilin Bright Future.

Jacobi

Petitioners argue that the Department
should apply total AFA to Jacobi, as the
U.S. sales and factors of production data
provided are unreliable. Petitioners
allege the information on the record
demonstrates a lack of cooperation and
that the data is of poor quality and is
inconsistent. Petitioners argue that
Jacobi’s data are based on
unsubstantiated estimates and certain
documentation has been destroyed, and
that, though Jacobi has been given an
opportunity to remedy its mistakes, the
mistakes still exist. Petitioners also
assert that the application of partial
AFA is not practicable due to the
cumulative effect of the errors, which
renders the data unusable. Specifically,
Petitioners argue that the omissions and
errors include: Failure to identify the
composition of carbonized materials
and coal inputs for appropriate
surrogate valuation; failure to report
factors of production for sales of
powdered activated carbon;
unsubstantiated electricity and water
consumption; refusal to report product-
specific consumption of impregnation
inputs; and its use of standard
consumption amounts without
appropriate documentation. See
Petitioners’ September 8, 2006,
submission for a detailed discussion of
their allegations. Petitioners further
argue the use of undocumented
standards creates distortions of a degree

that the application of AFA is necessary.

The Department disagrees with
Petitioners that the use of AFA is
appropriate with respect to Jacobi. As
noted above, Jacobi responded to the
Department’s original questionnaire,
and several supplemental
questionnaires. See Jacobi’s Section A
response dated June 1, 2006 (““Section
A”), Jacobi’s Section C and D response
dated July 10, 2006 (*‘Section C&D”’),
Jacobi’s Supplemental Section A, C and
D response dated August 23, 2006
(“Jacobi’s Supplemental”), Jacobi’s
Second Supplemental response dated

September 15, 2006 (“‘Jacobi’s Second
Supplemental”).

Contrary to Petitioners’ assertions,
Jacobi has provided detailed and
potentially verifiable information on its
allocation methodologies (see, e.g.,
Jacobi’s Supplemental at Exhibit 52),
and for each of its suppliers, reconciled
the information reported to the financial
statements of the respective suppliers.
See Jacobi’s Section C&D at Exhibits II—-
5, IlI-5, IV-5, V-5, and Jacobi’s
Supplemental at Exhibit 49. Because
Jacobi’s suppliers do not maintain
CONNUM-specific records, Jacobi has
constructed an allocation methodology
based on records maintained by each of
its suppliers. In addition, Petitioners’
allegation that Jacobi’s data are based on
unsubstantiated estimates is unfounded.
Jacobi has provided detailed and
potentially verifiable information on the
standards used in the ordinary course of
business by certain suppliers for raw
materials including coal and carbonized
material. See Jacobi’s Supplemental at
Exhibits 48 and 48b. In addition, Jacobi
has provided samples of daily
production reports, demonstrating that
estimated and actual yields are used in
the ordinary course of business by its
suppliers. See Jaco